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THE OBJECTIVES OF 
ELECTORAL DEMOCRACY 
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| INTRODUCTION 

N NOVEMBER 1989, when the Royal Commission on Electoral Reform and 
Party Financing was established, East Germans and West Germans, along 
with the entire democratic world, were celebrating the freedom symbolized 
by the dismantling of the Berlin Wall. As we completed our work in the 
fall of 1991, peoples of central and eastern Europe and from what used to 
be the Soviet Union were taking tentative steps toward an uncertain future 
as citizens of rebuilt or burgeoning democracies. As these events demon- 
strate, the political order determines the degree to which economic and social 
freedoms, as well as social and economic justice, prevail. An equitable socio- 
economic order cannot be built on an inequitable political order. 

The people of Canada were not unaffected by these historic develop- 
ments in freedom and democratic government. Canadians looked with 
new appreciation on their democratic society and its political and economic 
rights and its freedoms. But even as they did so, many Canadians made it 
clear at the Commission’s public hearings that in evaluating the processes 
of our electoral democracy they have found it lacking in several crucial 
respects. These Canadians are demanding that electoral reform not merely 
tinker with the electoral law; they are demanding that electoral reform focus 
on the broader and central purposes of electoral democracy. 

Furthermore, the current challenges to democratic governance in Canada 
are not restricted to struggles over federal constitutional arrangements, 
critical as they may be to our future as members of a Canadian polity. 
Canada is not merely a federation; it is also, as the Canadian Charter of Rights 
and Freedoms states, a “free and democratic society”. What makes us free and 
democratic are precisely those matters of electoral democracy that the 
Commission was privileged to address on behalf of Canadians. 

Our mandate concerned the most basic of democratic rights — the right 
to vote, to be a candidate and to participate in free and open elections. 
Electoral reform, therefore, goes to the heart of the democratic process. 
It requires that we re-examine our electoral laws and practices to ensure 
that they fully and truly reflect common values — the basic passions and 
beliefs that determine how we harness the most powerful forces in a 
political society and how we order our collective life to achieve a free and 
democratic society. 
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HISTORICAL CONTEXT 
This is not the first time in recent years that the electoral system has been 
the subject of study and reform. Since 1960, there have been at least four 
notable series of changes or proposals for change. The first series intro- 
duced the Electoral Boundaries Readjustment Act in 1964, which established 
an independent and impartial process for drawing the boundaries of fed- 
eral constituencies. This process was removed from the purview of Members 
of Parliament and conducted instead by an electoral boundaries commission 
for each province, chaired by a judge of the superior court of the province. 

Other major events of the 1960s were the 1964 appointment of the 
Committee on Election Expenses — the Barbeau Committee — and its 1966 
report. Created in response to the rapidly rising cost of general elections, par- 
ticularly for political parties, the Barbeau Committee proposed controlling 
election spending by limiting the amount of media advertising parties 
could purchase and the amount candidates could spend on advertising. 

The election spending limits that emerged in the Election Expenses Act 
of 1974 were the product of further study by the Chappell parliamentary 
committee. (Canada, House of Commons 1971) The regulatory framework 
that ensued was much more extensive than that envisaged by the Barbeau 
recommendations. It limited expenditures by both candidates and parties, 
restricted election spending by other individuals and groups, regulated 
the timing and amount of paid advertising, and introduced tax credits for 
political contributions as well as partial reimbursement of election expenses 
incurred. 

The last milestone in electoral reform in the past 30 years was the White 
Paper on Election Law Reform. (Canada, Privy Council Office 1986) Proposing 
comprehensive reform of the Canada Elections Act, the main objectives of the 
white paper were to extend the vote to more Canadians, to make the voting 
process more convenient, and to modernize the administration of elections. 
The white paper also proposed restricting government advertising during 
an election campaign, requiring more information to accompany published 
opinion poll results, and removing the restrictions on certain categories of 
voters to be candidates for election to the House of Commons. 

The white paper was based on recommendations made by the chief 
electoral officer of Canada in 1984 and 1985 and by the broadcasting arbi- 
trator. But the legislative proposal that would have implemented many of 
the white paper reforms, Bill C-79, died on the order paper with the call of 
the 1988 general election. 

In acknowledging the crucial role of electoral reform in the democratic 
process, we must reconsider what Aristotle understood as authentic politics. 
Ethics and politics, he argued, are one and the same enquiry. Each demands 
that we ask: “How ought we to order our life together?” 

This new focus on the ethical dimensions of political culture and 
practice has a particular salience in the Canadian context. The Charter 
gave rise to new expectations about the legitimate claims of citizens. It also 
transformed the basic structures of governance. Citizens no longer have to 
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rely on parliamentarians or political parties to have their claims included 
on the decision-making agenda. Citizens can now pursue their constitu- 
tional claims through the courts. 

These changes are not merely hypothetical. On several critical issues 
related to electoral democracy, Charter challenges have resulted in court deci- 
sions that have altered the basic electoral law. Citizens have also used the 
ethical principles implied by the Charter to evaluate many election-related 
practices, especially by political parties, and they have found these practices 
wanting. As these evaluations make clear, practical reforms must proceed 
from ethical principles; ethics is not merely a concern of democratic theory. 


THE COMMISSION’S MANDATE 


The mandate given to the Commission on 15 November 1989 required us 


to inquire into and report on the appropriate principles and process that 

should govern the election of members of the House of Commons and the 

financing of political parties and of candidates’ campaigns, [including, 
but not so as to limit the generality of the foregoing, issues such as] 

(a) the practices, procedures and legislation in Canada; 

(b) the means by which political parties should be funded, the provision 
of funds to political parties from any source, the limits on such funding 
and the uses to which such funds ought, or ought not, to be put; [and] 

(c) the qualifications of electors and the compiling of voters’ lists, includ- 
ing the advisability of the establishment of a permanent voters’ list. 


Our mandate did not refer to the Senate of Canada. The Senate is very 
much part of our system of parliamentary government, but, because its 
members are appointed, it is not part of electoral democracy. Senate reform 
could affect how seats in the House of Commons are assigned to the 
provinces. At present, the distribution of seats attempts to reconcile the 
constitutional principle of proportionate representation — that is, the repre- 
sentation of provinces on the basis of their population — and the constitu- 
tional provision whereby. a province cannot have fewer seats in the 
Commons than it has senators. This approach to representation in the House 
of Commons has been necessary because of dissatisfaction with the way the 
Senate has fulfilled its role as a second chamber of Parliament that repre- 
sents provinces as the constituent units of the Canadian federation. In its 
constitutional proposals released in September 1991, the government of 
Canada endorsed an elected Senate based on an equitable representation 
of provinces. (Canada 1991) 

Unti the Senate is reformed to reflect the federal principle of represen- 
tation within Parliament, the assignment of Commons seats to provinces 
must be based on more than proportionate representation. Our recom- 
mendations to redistribute Commons seats therefore assume that the Senate 
remains largely unchanged. We do indicate, however, the implications of 
a reformed Senate for redistribution. 
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THE COMMISSION’S APPROACH 
We began by consulting former and present senior federal and provincial 
officials involved with different elements of the electoral system, as well as 
political party officials. From these consultations we learned the main con- 
cerns of those most involved with the current election law. Shortly after, 
we invited some 75 scholars from across Canada to prepare papers on what 
they considered the major issues of electoral reform and the research pro}- 
ects that would be necessary to address them. Many of those who responded 
were also invited to a seminar at which they discussed the major issues 
with us, with a group of knowledgeable, experienced representatives from 
the larger political parties and with election officials from across Canada. 

At the same time, we asked Canadians for briefs and submissions. 
The response was enthusiastic. Nearly 900 briefs and submissions were 
received: 233 from groups and associations; 195 from political practi- 
tioners and organizations; and 466 from election administrators and private 
citizens. 

We originally scheduled 28 days of sittings in 25 cities across Canada 
between March and June 1990. To accommodate the heavy demand 
for hearings, however, in most cities we added evening sessions, and in 
several cities we had to schedule extra days of hearings. In total, we held 
42 days of hearings in 27 cities. The record of this testimony extends to 
some 14 000 pages. 

Our extensive research program responded not only to the advice we 
received from scholars, political practitioners and election administrators, 
but also to the issues raised in our public hearings. The research program 
ensured that we were informed on federal electoral and political practices, 
including the financing of political parties and candidates. Throughout, 
we added an historical perspective, to place the contemporary experience 
within the Canadian political tradition. We also recognized that any exam- 
ination of Canadian electoral democracy would not be complete without 
examining the experience of the provinces and territories, and other western 
democracies. Our research projects thus incorporated comparative studies on 
the major topics of enquiry. Because of the experience of the United States 
in election finance regulation and the role of money in electoral politics, 
we had two major meetings in the United States. The first was a joint ses- 
sion with the Federal Election Commission in Washington, DC. In this session 
we considered the U.S. regulatory regime from a Canadian perspective. 
The second was a workshop organized jointly with the Joan Shorenstein 
Barone Center on the Press, Politics and Public Policy and the Institute of 
Politics, John F. Kennedy School of Government, Harvard University. This 
workshop brought together political and media practitioners from the 
United States and Canada to consider current U.S. efforts to reform its elec- 
toral process, including lessons that could be drawn for Canada. 

In addition to the Commission’s research co-ordinators and analysts, 
some 180 researchers from 28 Canadian universities, the private sector and, 
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for several projects, from universities and institutes abroad, were engaged 
in research. We were fortunate that our research program was able to attract 
some of the foremost scholars in Canada and abroad. Their studies, pub- 
lished along with our report, will contribute to a greater knowledge and 
understanding of electoral democracy in Canada and abroad. 

Because we wanted the benefit of the experience and advice of those 
most familiar with the workings of the Canada Elections Act and provincial 
and territorial electoral laws, we also met during the past two years with 
the chief electoral officers across the country and consulted regularly with the 
registered national political parties. Our research projects benefited from 
their co-operation: they provided access to information that allowed us to 
analyse their structures, operations and financial practices. 

The third major phase of our work consisted of symposiums and work- 
shops in which preliminary research findings were evaluated by those with 
practical experience in election campaigns, political parties and the media. 
We also held symposiums with election officials on election administration, 
and with local party officials on managing campaigns under the current 
electoral law. In all symposiums we sought consensus on what were the 
major electoral reform issues and options. 

Early in our public hearings, several witnesses spoke of the serious 
underrepresentation of Aboriginal people in the House of Commons. 
Aboriginal people have never been represented in proportion to their num- 
bers in Canada — although they make up 3.5 per cent of the population, only 
12 self-identified Aboriginal people have been elected to the more than 
10 500 House of Commons seats available since Confederation — nine of 
them since 1960. 

Among those proposing more effective Aboriginal representation was 
Senator Len Marchand, who in 1968 became the first Indian person elected 
to the House of Commons. Senator Marchand proposed that the Commission 
consider remedying this underrepresentation through the establishment 
of Aboriginal constituencies. Among others, New Zealand and the state of 
Maine have set aside seats for Aboriginal people in their legislatures — four 
seats for the Maori in New Zealand and two seats for the two Indian nations 
in Maine. Many Aboriginal persons who appeared at our public hearings 
referred to these examples to support their requests for direct representation 
in the House of Commons. 

Toward the end of our hearings, several interveners from Aboriginal 
organizations urged more substantive consultations on Aboriginal issues 
than had taken place during our hearings. A representative of the Native 
Council of Canada recommended that the Commission establish a joint 
working committee with representatives of Aboriginal organizations to 
develop proposals for Aboriginal representation in the House of Commons. 

To ascertain the views of Aboriginal leaders on the general concept of 
Aboriginal constituencies, we asked Senator Marchand to co-ordinate a 
series of consultations based on his brief. These consultations took place in 


6 
Rept RvOuR IM INCRE ie BC TOs RAG OL) Bait On Gare Ay. Gry 


January 1991. Aboriginal leaders responded positively and requested a sec- 
ond round of consultations to discuss a more detailed proposal. This pro- 
posal would outline the implications of Aboriginal constituencies and how ~ 
they could be established. This request led to the establishment of a 
Committee for Aboriginal Electoral Reform, chaired by Senator Marchand, 
and composed of Ethel Blondin, Willie Littlechild, Jack Anawak and Gene 
Rheaume, who with Senator Marchand represent five of the nine living 
Aboriginal persons who have been elected to the House of Commons since 
1960. This Committee of Aboriginal leaders developed a concrete proposal 
that would guarantee a process for creating Aboriginal constituencies rather 
than guaranteeing a specific number of seats. The proposal was published 
in the Aboriginal press, and the Committee then conducted extensive con- 
sultations with Aboriginal people across Canada during May, June and 
July of 1991. The Committee’s report on these consultations was presented 
to the Commission and made public on 18 September 1991. Its report is 
reproduced in Volume 4 of our report. 


THE OBJECTIVES OF ELECTORAL REFORM 

In considering how to reform the electoral process it became clear that we 
could not approach our task as a technical exercise, simply reforming dis- 
parate items in the electoral law. Rather, we needed to clarify the funda- 
mental objectives of electoral democracy and propose reforms to meet these 
objectives. Two major studies aided our efforts to define these fundamen- 
tal objectives. The first was an ethicological analysis identifying the values 
underlying the briefs and submissions we received. (Fortin 1991 RC)* The 
second was a major national survey of Canadian attitudes on electoral prac- 
tices and reform proposals. (Blais and Gidengil 1991 RC) We then formu- 
lated six objectives and used them to assess the current federal electoral 
law and political practices and to develop our reform proposals. 


Securing the Democratic Rights of Voters 

The Canadian record on securing the democratic rights of voters — the most 
essential characteristic of an electoral democracy — is relatively good. Three 
factors in Canada’s electoral law affect how we participate in the voting 
process. 

First, the constitutional right of citizens to vote is guaranteed in the 
Canadian Charter of Rights and Freedoms. Electoral law, however, qualifies 
this right. Limiting the right to vote is not necessarily contrary to the Charter. 
The Charter allows limits on rights if they are prescribed by law and can 
be demonstrably justified as reasonable in a free and democratic society. 
Under the Charter, the onus has shifted to the state to justify exclusions; 
the right to vote is a constitutional right of citizens, not a privilege. Any 


* In references to Royal Commission research studies, the date is followed by the 
initials RC. 


7 
ecb ne hives OF ELECT O BRAG DIEM. O GRA CY 


limits on the right to vote must therefore be justified; Parliament no longer 
has the authority to set arbitrary limits. To secure the right of citizens to 
vote, this standard must be applied in assessing the limitations in the Canada 
Elections Act. 

Second, to be eligible to vote a citizen must be registered. This statutory 
requirement serves two fundamental purposes: it ensures that only quali- 
fied voters vote and that they do so only once. Voter registration thus pro- 
motes the integrity of the vote. 

Registering voters in a country the size of Canada is a major under- 
taking. Canada’s current law and approach assume that because the state 
is responsible for voter registration more citizens are registered; this assump- 
tion is validated by comparative assessment. The vast majority of eligible 
Canadians are registered at every federal election. 

At the same time, however, Canada’s voter registration does disfran- 
chise some voters, either because of provisions in the Canada Elections Act 
or because of administrative shortcomings. Moreover, changing lifestyles 
and increased mobility, among other factors, have made it more difficult to 
meet previous standards of completeness. The federal registration system 
is also not as open as it could be, nor is it as open as many provincial systems. 
If we do not want voter registration to be an obstacle to citizen participation 
in voting, reforms are clearly necessary. 

The third factor affecting how we participate in the voting process is the 
degree to which voting is accessible. Under our current law and practice, 
voting is relatively accessible for the majority of voters. For many, how- 
ever, the system is less friendly. Statutory and administrative requirements 
can impose unreasonable burdens and unjustified restrictions. Voting in 
ways other than at a polling station on election day is treated as an excep- 
tion to the norm and made unnecessarily complicated. We need to treat 
these other ways of voting as extensions of the normal voting process, 
rather than as exceptions to be tolerated only in special circumstances. 


Enhancing Access to Elected Office 
The laws governing the right to be a candidate determine the degree to 
which a political society is open or closed to the claims of its citizens to stand 
as candidates. By this measure, the Charter gives each citizen the right to 
be qualified for membership in the House of Commons, subject only 
to such reasonable limitations prescribed by law as are demonstrably jus- 
tified in a free and democratic society. The Canada Elections Act requires a 
candidate to be a qualified voter and imposes several other qualifications. 
With few exceptions, however, candidacy is open to virtually all voters. 
Yet when we consider the extent to which citizens have equitable access 
to candidacy, the Canadian electoral process appears far less open. In par- 
ticular, women have been, and remain, greatly underrepresented among 
those nominated as candidates and elected to the House of Commons. In 
1988, for instance, women were only 19 per cent of all candidates and only 
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13 per cent of those elected. Aboriginal people and members of visible 
minority groups are also underrepresented. Since 1960, there have been 
only nine self-identified Aboriginal persons elected. Members of visible 
minority groups represented 2 per cent of MPs following the 1988 election, 
although people from visible minority groups constitute slightly more than 
6 per cent of the population. 

Representation is fundamental to the concept of parliamentary democracy. 
In one sense, representation in governance identifies those represented, 
designates representatives and legitimizes institutional processes for securing 
agreements and resolving conflicts. In another and more fundamental sense, 
representative governance incorporates a society’s definition of itself as a 
political community. Distinctions about who has a legitimate claim to polit- 
ical power are established in elections. In the process, a society pronounces 
whether it is open or closed to the claims of its citizens to stand as candi- 
dates for elected office, regardless of their sex, ethno-cultural heritage or 
financial resources. In this respect, a society is explicitly representing itself. 
In so doing, it reveals a great deal about its political culture and values. 

Canada does not formally require candidates and, by extension, those 
elected to the House of Commons to reflect the nation’s socio-demographic 
reality. Indeed, our theory and practice of representation reject any such 
notion that the process of selecting candidates or the electoral system itself 
should ensure that our society is reflected in those who are chosen as candi- 
dates or elected. Rather, representation promotes free and open competition 
for candidacy and election so that the best will be chosen as candidates and 
the best candidates will be elected. 

At the same time, Canadian political parties acknowledge that 
Parliament should be an assembly of representatives whose legitimacy is 
endorsed by the degree to which the parties provide access to various seg- 
ments of the population. In recruiting and selecting candidates, the large, 
national political parties have sought to ensure a measure of representa- 
tiveness in their standard-bearers. Individuals from various language, 
ethno-cultural and religious communities have been recruited as candidates. 
Moreover, Canadian prime ministers since Sir John A. Macdonald have 
embraced the principle of representativeness when appointing cabinet ministers. 

Despite these efforts, however, the large, national political parties have 
not extended this practice to several segments of the Canadian population. 
This virtual exclusion, particularly of women, from the corridors of political 
power is no longer acceptable. It is not merely a matter of political sym- 
bolism; elected representatives will not and cannot effectively represent 
the full range of Canada’s interests if they do not reasonably reflect its soci- 
ety. To this extent, the electoral system fails to secure the best persons to sit 
in the House of Commons. 

One of the challenges of electoral reform is thus to help reduce the 
systemic or structural barriers to candidacy without compromising the 
elements that constitute its strengths. This is no simple task: Canada is not 
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alone in this shortcoming, and several factors beyond political practices 
are at play. 


Promoting the Equality and Efficacy of the Vote 

Securing the rights of voters and enhancing the effective representation of 
Canadian society are necessary but insufficient conditions to ensure the equal- 
ity and efficacy of the vote. The equality and efficacy of the vote are meant 
to achieve distinct but related goals. The equality of the vote is meant to 
ensure that the value of each vote is reasonably equal across territorially 
defined constituencies within a province. The efficacy of the vote means that 
voters who identify themselves as members of a ‘community of interest’ can 
influence the outcome of the vote whenever the community is a majority or 
significant minority in a territorially defined constituency. This objective has 
been used to justify drawing constituency boundaries such that members of 
rural, ethno-cultural and minority language communities have been able to 
influence the outcome of elections where they are concentrated. This, in turn, 
enhances the likelihood that the community would be represented by one of 
its own, and its parliamentary representation would thereby be more effec- 
tive because its interests would be more clearly defined. 

Equality and efficacy of the vote are fundamental objectives of an elec- 
toral democracy that aspires to the quality of representation that Canadians 
deem necessary for effective and legitimate representative governance. 
These two objectives have long been recognized in the assignment of House 
of Commons seats to provinces and in the drawing of constituency bound- 
aries within provinces. 

To achieve representation by population as a method of representing 
Canadians as members of provincial communities, the principle of pro- 
portionate representation was adopted at Confederation. This principle 
was the basis for assigning House of Commons seats to provinces and is 
entrenched in the constitution. Departures from this constitutional principle 
have been required, however, because the Senate has not proved an effec- 
tive second chamber for regional representation. The assignment of Senate 
seats to provinces provides proportionately greater weight to smaller 
provinces than their population would warrant, and the Senate’s powers 
are considerable. But because senators are appointed rather than elected, the 
Senate lacks the democratic legitimacy necessary to act as a check on the 
elected House of Commons. | 

The principle of proportionate representation in the Commons has 
therefore been compromised by a constitutional provision and by succes- 
sive formulas for assigning House of Commons seats to provinces. The 
equality of the vote has been diminished accordingly. Although some restric- 
tions must be maintained on the principle of proportionate representation, 
in the absence of a reformed Senate, the restrictions should be the least 
severe necessary to achieve proportionate representation. This is not the 
case with the present formula for assigning seats. 


Tu 
KEE OR MING ELE CY OR AL DPE MOE RRA ery 


The efficacy of the vote as a fundamental objective of electoral democ- 
racy in Canada has also been recognized since Confederation. Partisan 
politics played a major role in drawing constituency boundaries until an 
independent process was adopted in 1964. Nonetheless, to the extent that 
representational principles mattered, the objective of representing com- 
munities of interest in drawing constituency boundaries was paramount. 
In the 1964 reform, equality of the vote was given enhanced status, but the 
criterion of community of interest was maintained. In a 1986 amendment, 
the representational objective of community of interest was given still more 
importance. 

We recommend that the current representational system, with mem- 
bers of the House of Commons elected from single-member constituencies 
based on the plurality of votes cast in a constituency, be maintained. This 
system of representation performs best when constituency boundaries are 
drawn to achieve equality and efficacy of the vote. Relative equality in the 
number of voters in each constituency in a province is required not only to 
preserve the constitutional right that each vote be of equal value, but also 
because large variations in the size of constituencies tend to produce a legis- 
lature at significant variance with the distribution of the popular vote. Such 
occurrences undermine the legitimacy of Parliament and of the govern- 
ment. Moreover, boundaries can be drawn to adhere reasonably closely to 
equality of the vote and still promote efficacy of the vote. There is a wide- 
spread assumption that voter equality must inevitably be diminished by 
representing communities of interest, but the Canadian record since 1964 
demonstrates that this need not be the case. The most relevant international 
comparison, with Australia, confirms that equality and efficacy are not nec- 
essarily contradictory. Voter equality in Australia requires that constituencies 
be within 10 per cent of state electoral quotients (compared with Canada’s 
present standard of 25 per cent), yet communities of interest are still 
adequately acknowledged in drawing electoral boundaries. 

The major exception to this generalization pertains to the Aboriginal 
people of Canada. Many factors, including their dispersal in most parts 
of the country and the practices of electoral boundaries commissions, 
have resulted in less than due consideration of their distinct identity when 
drawing constituency boundaries. More important, however, as shown 
at our public hearings and in subsequent consultations, many Aboriginal 
people would prefer direct representation based on Aboriginal con- 
stituencies. This would acknowledge that Aboriginal peoples, as the First 
Peoples of this land, have a status different from all other Canadians. 

There is a compelling case for changing the Canada Elections Act to guar- 
antee Aboriginal voters the right to create Aboriginal constituencies in one 
or more provinces where numbers warrant. By establishing a process for 
creating Aboriginal constituencies, rather than providing a guaranteed 
number of Aboriginal seats, Aboriginal constituencies would be created only 
when and where Aboriginal voters themselves chose this alternative to 
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voting in the constituencies where they reside. This process would also be com- 
patible with the equality of the vote in Canada, since Aboriginal constituencies 
would be required to conform to the electoral quotients in each province. 
Through this process, Aboriginal constituencies could also be efficiently incor- 
porated into our representative system of parliamentary government. 

Consultations with Aboriginal leaders and communities, based on a 
specific proposal, indicate that there is sufficient support for establishing 
a process for creating Aboriginal constituencies that would meet the require- 
ments of our traditions and constitutional principles. At the same time, our 
research indicates that this process would not depart from the traditions of 
representation in Canada. Nor would it depart from the principles that we 
recommend should govern the drawing of constituency boundaries in 
provinces, particularly the principle of equality of the vote. 

Equally important, there are four major reasons why a process to create 
Aboriginal constituencies is in the interest of all Canadians. First, Aboriginal 
peoples have a unique status under Canada’s constitution. Second, they 
have always expressed a desire to preserve their distinct identity rather 
than assimilate with Canadian society. Third, Parliament has special and 
exclusive responsibilities for Indian and Inuit peoples on matters that for 
other Canadians are provincial responsibilities. It is therefore essential that 
Aboriginal peoples be present in the House of Commons to speak for their 
interests. Fourth, the claims of Aboriginal peoples, as the First Peoples of 
this land, to effective representation, as defined by the Supreme Court of 
Canada, are unique. 

Contrary to some opinion, Aboriginal constituencies would not ‘ghetto- 
ize’ Aboriginal peoples or isolate their representatives in Parliament. These 
constituencies and their MPs would be distinct but fully a part of the Cana- 
dian electorate and its representation in the House of Commons. Aboriginal 
voters who choose to vote in Aboriginal constituencies would vote for can- 
didates who spoke not only to their specific interests, but also to national 
policies from an Aboriginal perspective. In this way, Aboriginal peoples 
could participate more fully in Canadian political life without having to 
assimilate and thus deny their distinct identity. Such direct representation 
would also send an important message to the international community 
about the participation of Aboriginal peoples in the Canadian polity and 
confirm their unique place in and contribution to the development and his- 
tory of our country. 


Strengthening Political Parties as Primary Political Organizations 
Canadian experience, as well as that of other countries, demonstrates that 
a competitive political party system is an essential complement to the insti- 
tutions of government. In this sense, political parties are primary political 
organizations. : 

Politics is inherently adversarial because basic human passions — 
including self-interest and the pursuit of power — are at play. The fundamental 
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task of governance in a free and democratic society is to restrain these passions. 
Citizens may organize themselves for political purposes into organizations 
such as interest groups or pressure groups. But only political parties can rec- 
oncile and accommodate diverse and competing interests to reach agree- 
ment on public policy. The objective of democratic institutions is thus to 
channel these passions so that society can reach agreement while protecting 
the rights of minority groups. 

Contemporary populism, as it is called, challenges many basic assump- 
tions that underlie our representative and parliamentary government and 
give prominence to political parties as primary political organizations. 
Populist critiques of contemporary representative government, and the 
role of parties within it, draw attention to several shortcomings in our cur- 
rent practices. At the same time, calls for non-partisan democratic politics 
to achieve consensus create an illusion about our capacity to restrain and 
order basic human passions. Where formally organized political parties do 
not compete for political power, the result is the dominance of factions or 
special-interest groups. Competition is not eliminated; rather, it occurs in 
different arenas and takes different forms. The pressure of competition in 
different forms does not rule out democratic government or political free- 
doms, but the capacity for organized democratic participation and political 
control by the public is reduced accordingly. 

Under our system, competitive parties have organized the political pro- 
cesses of democratic parliamentary government. Although it is possible to 
have representative government without political parties, as is the norm in 
municipal government in Canada, responsible government requires politi- 
cal parties. Parties ensure that the government accounts for its policies and 
programs in the House of Commons and that at general elections voters can 
pass judgement on the government’s record. Not surprisingly, then, Cana- 
dians acknowledge that political parties are primary political organizations 
in a parliamentary system. 

At the same time, Canadians have become increasingly critical of how 
our large, national political parties are structured, how they operate and the 
extent to which they are accessible to Canadians in general and their adher- 
ents in particular. Our parties are seen as having shortcomings in the way 
they recruit and select their leaders and candidates for the House of Commons; 
also questioned are the opportunities their membership has to engage in 
political discourse and meaningful political participation. These short- 
comings have resulted in national parties that lack a broad basis of member- 
ship and that tend to exclude certain segments of the body politic. 

Many factors explain these shortcomings. The impact of modern com- 
munications technologies, especially television, has focused public atten- 
tion on party leaders. Technological developments have also enabled, if 
not forced, parties to conduct highly centralized election campaigns through 
the mass media and to use other means, such as polling, to tap into public 
opinion. In the process, party membership has declined in importance, 
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other than for periodically selecting candidates and leaders. The role of the 
membership in selecting candidates and leaders has also been tainted, how- 
ever, by practices that most Canadians consider need reform. Finally, this 
state of affairs has been paralleled, if not caused, by the proliferation of 
special-interest groups. Many political activists, who previously would 
have pursued their public policy interests through a political party, now 
participate in advocacy and interest groups. 

Despite the shortcomings of political parties and the challenge of special- 
interest groups, parties remain the primary political organizations for 
recruiting and selecting candidates for election to the House of Commons, 
for organizing the processes of responsible parliamentary government, and 
for formulating policy that accommodates and reconciles competing regional 
and socio-economic interests. As legitimate as interest groups are in a free 
and democratic society, by their nature they cannot perform these crucial 
functions. Accordingly, our democratic politics can be healthy and ethi- 
cally sound only when political parties perform their essential functions 
in ways that are, and are seen to be, consistent with democratic principles 
and processes. It is therefore imperative that electoral reform address the 
fundamental objective of strengthening political parties as primary political 
organizations. 


Promoting Fairness in the Electoral Process 

Although fairness in the electoral process is not an entirely contemporary 
concern, fairness as a fundamental value of electoral democracy has become 
more prominent over time. Fairness in a free and democratic society presup- 
poses a foundation of justice, in which the equality of citizens to participate 
in governance requires a fair opportunity to influence political institutions 
and public policy. This foundation of political justice is reflected in the prin- 
ciple of ‘one person, one vote’ and section 15 of the Canadian Charter of 
Rights and Freedoms, which declares that “every individual is equal before 
and under the law”. At the same time, the rights and freedoms guaranteed 
by the Charter are subject to reasonable limits that can be “justified in a 
free and democratic society”. The assumption here is that justice as fair- 
ness, among other fundamental values that are important to our society, 
must temper the unbridled exercise of individual rights and freedoms. 

The way democratic theory, democratic institutions and constitutional 
law have evolved testifies to the degree to which fairness is now regarded 
as fundamental. Fairness does not override basic freedoms, for that would 
imply that freedoms are not contained within the concept of justice. But, in 
certain circumstances, fairness may justifiably restrict certain freedoms in 
the pursuit of justice itself. 

Electoral laws promote fairness only to the extent that voters have a 
reasonable opportunity to assess the choices presented to them by those 
who seek elected office. This condition requires that election discourse not 
be dominated by those whose resources enable them to overwhelm the 
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efforts of others to present their case to the electorate. If discourse is dom- 
inated by those with the greatest resources, the equality of voters and the 
freedom to make choices about who should govern are impaired. 

Elections are unlike the economic marketplace where fundamental 
rights and freedoms do not presuppose that individuals are equal. In the 
marketplace, fairness merely prescribes equal opportunity to participate; 
it does not restrict the ability of individuals or groups to accumulate 
resources and use them to advance their economic interests. In sharp con- 
trast, the electoral process is predicated on the equality of the vote and of 
the right to be a candidate. This equality is granted so that each voter has 
the same opportunity to influence the outcome of elections. 

It is important to emphasize that over the course of our political history 
we have progressively asserted the primacy of political equality. For instance, 
changes to Canadian electoral law have removed inequalities in the right 
to vote — in particular, disqualifications from the franchise based on property, 
sex and race. Through efforts to draw constituency boundaries that recog- 
nize equality of the vote, we have further asserted the fundamental value 
of ‘one person, one vote’. 

At the same time, we have also progressively adopted measures that 
acknowledge that the right to vote can be politically meaningful and the 
equality of voters assured only if the electoral process itself is fair. Our 
independent and impartial system to register voters and administer the 
vote thus promotes fairness, as well as the integrity of the electoral process. 
Later, rules governing radio broadcasting were introduced to promote fair 
allocation of time so that candidates and parties would not be overwhelmed 
by those with greater financial resources and voters would be given the 
opportunity to hear and assess different points of view. 

In 1974, the Canada Elections Act was reformed to limit the election 
expenses of candidates and registered political parties, place restrictions on 
independent election spending by individuals and groups, add tax credits 
for political contributions, and partially reimburse with public funds the elec- 
tion expenses of registered parties and candidates. This broadening of 
fairness explicitly recognized the role of money in election campaigns. 

Canadians not only accept but also strongly support fair election spend- 
ing. Spending limits on parties and candidates, restrictions on indepen- 
dent expenditures by individuals and groups, and regulated access to the 
broadcast media serve to ensure that electoral contests are not determined 
primarily by disparities in the financial resources of competing candidates, 
parties or other interested individuals and groups. 

To promote fairness, the foundations of the current system must be 
preserved. Its scope must be extended, however, to acknowledge that access 
to elected office includes the rules governing the nomination of candidates 
by political parties. By ignoring this dimension of the electoral process, the 
current electoral law undermines fairness. Our rules governing access to regis- 
tered party status under the Canada Elections Act and the basis for providing 
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public funding and access to the broadcast media must also be reformed 
to enhance fairness in election discourse. 

Fairness also demands reform of the election finance regime. This regime 
provides for partial public reimbursement of the election expenses of can- 
didates and parties. It also regulates election expenses of parties, candi- 
dates, and other individuals and groups. Reforms to public funding through 
reimbursements are required to ensure that public funds received by parties 
and candidates reflect their electoral support. Reforms are also needed to 
clarify the scope of election expenses to provide a fairer system of docu- 
menting election finance. Further, the law must be comprehensible to the 
thousands of volunteers who participate in our electoral process. 

Finally, fairness demands that the election finance regime limit the abil- 
ity of candidates, parties, and other individuals and groups to incur elec- 
tion expenses. Election expenses, therefore, must be defined to include the 
cost of any goods or services used during an election to promote or oppose, 
directly or indirectly, the election of a candidate or the program or policies 
of a candidate or party, or to approve or disapprove of an action advocated 
or opposed by a candidate, party or party leader. 

At the same time, limits on election expenses must extend to other indi- 
viduals and groups to ensure fairness. If only candidates and parties were 
limited in their election spending, ‘independent expenditures’ could give 
direct or indirect advantage to one or more candidates or parties. This 
would jeopardize the fairness that the electoral finance regime promotes. 
This is not merely a hypothetical outcome. 

The unfettered spending by individuals and groups in the 1988 gen- 
eral election was a result of deficiencies in the Canada Elections Act com- 
bined with 1984 decisions that rendered inoperative the provisions in the 
Act on independent expenditures. The Act prohibits independent expen- 
ditures to directly promote or oppose candidates or parties; however, it 
permits independent expenditures that promote ‘issues’ as long as such 
advertising does not directly promote or oppose a candidate or party. 
Although this section of the Act was not in force in the 1988 general elec- 
tion, that election conclusively demonstrated that allowing unlimited inde- 
pendent election spending on ‘issues’ would not have adequately addressed 
the issue of fairness. No meaningful distinction can be drawn between the 
promotion of a ‘partisan’ position, on the one hand, and an ‘issue’ posi- 
tion, on the other. Any position on an election issue will inevitably be linked, 
directly or indirectly, to candidates or parties. 

Fairness is a pressing, legitimate concern of the electoral process. Any 
law limiting election spending must be linked to the fundamental princi- 
ple of fairness and, at the same time, impinge on the freedom of expres- 
sion as little as possible. Such a law could not be justified if it ruled out 
independent expenditures completely. On the grounds of fairness, as well 
as freedom of expression, individuals and groups should be able to partic- 
ipate in an election campaign, to enrich electoral debate. This is not the 
same, however, as spending freely to affect the outcome of the election. 
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The challenge, therefore, is to draft a law that upholds the objective of 
fairness while meeting constitutional tests and judicial standards. Without 
such a law, the role of money in electoral competition would be unrestrained. 
We have seen the consequences of the U.S. electoral experience with no 
restraints on election spending and conclude that it is imperative that Canada 
not travel the same road. Our traditions and basic values, which are affirmed 
through the electoral process, are at stake at this critical juncture: they must 
be preserved and promoted. Our recommendations are designed to pro- 
mote fairness in the electoral process by limiting the election expenses of 
candidates, parties, and other individuals and groups. These limits ensure 
a fair expression of opinions and views from all quarters, partisan and other- 
wise, and healthy and vigorous competition between those seeking office. 


Enhancing Public Confidence in the Integrity of the Electoral Process 

The integrity of the electoral process must be enhanced if Canadians are 
to be fully confident that their democratic rights are secure. Among other 
things, integrity means that any undue influence from financial contribu- 
tions to candidates and parties is curtailed, that the policies and practices 
of the media in election coverage and political advertising do not manipu- 
late voters, that elections are administered independently and impartially, 
and that the election law is effectively and reasonably enforced. 

The Canadian requirement of full disclosure of contributions to candi- 
dates and political parties, and their expenditures, inspires public confidence. 
Inherent in disclosure are the principles of transparency and accountability. 
These principles must apply to the financial affairs of candidates, nomina- 
tion and party leadership contestants, Members of Parliament, parties and 
registered constituency associations. These financial affairs must be open to 
public scrutiny. To achieve this objective, disclosure must be broad, pro- 
vide timely reports, ensure sufficient information and produce information 
in a format that facilitates public access and media coverage. 

Limits on the size and sources of political contributions are also part of 
the election finance laws of some provinces and countries. At issue is whether 
the integrity of the electoral process requires one or more of these limits in 
addition to spending limits and full disclosure. The need for such limits 
must also be assessed against the rights of individuals and groups to contribute 
financially to the electoral process, as well as against the need for candidates 
and parties to conduct competitive and informative election campaigns. 

For candidates, political parties and voters, the media are an essential 
component of election campaigns. Candidates and parties rely on the media 
to communicate their campaign messages to voters, and voters receive 
much of their information about elections from the media. Although the role 
of the news media has changed over time, with the advent of new technolo- 
gies and the evolution of the party system, news coverage has never been 
regulated. Even before the enshrining of press freedom in the Canadian 
Charter of Rights and Freedoms, the independent role of the news media was 
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recognized. At the same time, the importance of news coverage to parties, 
candidates and voters was generally accepted, especially in the television 
age. News organizations have traditionally accorded considerable impor- 
tance to election coverage, although concerns have been expressed that this 
commitment is declining. 

With the emergence of radio broadcasting came a recognition that parties 
needed some form of direct access to voters. Parties began to purchase 
broadcasting time in the 1920s and the Canadian Broadcasting Corporation 
(CBC) developed regulations for free-time election broadcasting in the 1930s. 
The purpose of the CBC regulations was to ensure fair access to broadcasting 
time for all recognized parties. Except for a ban on ‘dramatization’ in party 
broadcasts, which was in force from 1936 to 1968 (Boyer 1983, 370), the regu- 
lations have focused on questions of time allocation and access rather than 
content. In addition, the regulations provided for a blackout on campaign 
advertising at the beginning and end of campaigns and a ban on advertising 
on broadcast outlets outside the country to preserve the integrity of the 
rules regarding time allocation and expenditure limits. Content has been 
essentially a matter for the parties and controversy has focused primarily 
on the allocation of time among the parties. 

The reporting of public opinion polls during campaigns has also been 
controversial in recent elections. These concerns involve the validity of 
polls, their effect on media coverage of campaigns, the quality of media 
reporting of polls, the publication of ‘polls’ that do not meet accepted profes- 
sional standards, and the effect of polls on the decisions of voters and voter 
turnout. What must be addressed are the responsibilities of pollsters and 
the media for the accuracy, reliability and availability of polling data and the 
right of voters to acquire information relevant to the election. 

Public confidence in any democratic system of representative govern- 
ment demands efficient election administration and impartial enforcement 
of the electoral law. Since 1920, elections have been administered and the elec- 
tion law enforced under the general supervision of the chief electoral offi- 
cer of Canada, an independent officer appointed by the House of Commons. 

Since that time the office of the chief electoral officer, now known as 
Elections Canada, has functioned, and has been seen to function, impar- 
tially. It has also become known for its effectiveness and commitment to 
providing world-class service to Canadian voters. The effectiveness and 
cost efficiency of elections administration have been hampered, however, 
by many provisions in the Canada Elections Act that do not recognize 
current realities or changes in technology. The Act must be sufficiently 
comprehensive to ensure the integrity of the electoral process and its immu- 
nity to pressures from the government of the day. At the same time, the 
Act must be sufficiently flexible to accommodate current realities and con- 
tinuing technological change. Election administrators provide one of the 
most essential public services in a democracy, and their effectiveness should 
be facilitated, not impeded, by electoral law. 
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The enforcement provisions of the election law must inspire confidence 
in the integrity of the process. The current law patently does not do so. It 
fails to distinguish properly between election fraud and administrative 
infractions. Amendments to the Canada Elections Act have greatly added to 
the offences under the Act that are administrative in character and relate 
primarily to election and party finance. Moreover, most alleged offences 
concern the Act’s administrative requirements. 

Minor administrative infractions under the Act should not be treated 
as criminal offences. As the Commissioner of the Royal Canadian Mounted 
Police (RCMP) indicated clearly at our public hearings (Ottawa, 13 March 
1990),* the RCMP’s current procedures for investigation and for prosecu- 
tion before the regular courts convey a misleading message to the public 
and thereby undermine public confidence in the integrity of the electoral 
system. For this reason, and because the rules to enforce the Canada Elections 
Act treat those who are investigated or prosecuted for administrative 
infractions inappropriately and thus unfairly, the current rules lead to unsat- 
isfactory enforcement. When offences are prosecuted before the courts, the 
onus on the prosecution is increased, and very few complaints are prose- 
cuted. The enforcement of administrative requirements, especially those 
affecting candidates and registered parties, thus demands reform. 


THE ISSUE OF PROPORTIONAL REPRESENTATION 

Although our mandate encompasses the way in which Canada organizes 
its electoral system for choosing members of the House of Commons, we 
decided at the outset to retain the single-member constituency, plurality 
voting system (sometimes referred to as ‘first-past-the-post’). The Royal 
Commission on the Economic Union and Development Prospects for Canada 
— the Macdonald Commission — considered alternatives to our present sys- 
tem, including proportional representation, in its report (Canada, Royal 
Commission 1985) and research studies. (Irvine 1985) But so far none of 
these alternative systems has been placed before the House of Commons. 
We therefore do not recommend changes to this aspect of the electoral system, 
even though several interveners raised this issue at our public hearings. 

Compared with our present electoral system, a proportional represen- 
tation system would mean that the membership of the House of Commons 
would reflect more closely the relationship between votes cast for each 
political party and the number of seats won by each party, both nationally 
and in each region or province. As Table 1.1 indicates, countries that use pro- 
portional representation systems and have more than two competitive 
political parties achieve greater proportionality nationally between votes 
cast for parties and seats won. 


* Transcripts of testimony before the Royal Commission are cited by the city 
where the hearing took place and the date. 
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Measured against countries that use proportional representation, Canada 
does well nationally. Our system does less well, however, in ensuring pro- 
portionality at the level of regions and provinces. In the recent past, for 
instance, each of the three largest political parties secured a reasonable per- 
centage of the popular vote in a province only to find itself with few, if any, 
MPs in the House of Commons from that province. (Cairns 1968; Seidle 
1988) An argument in favour of proportional representation, therefore, is 
that by having MPs better reflect their party’s popular vote in each province, 
parliamentary caucuses would generally be more regionally representa- 
tive than under our current system. 


Table 1.1 

Index of proportionality in recent elections 

Electoral system Country (election year) Proportionality index 

Single-member plurality systems Canada (1988) 86 
Great Britain (1987) 80 
New Zealand (1987) 88 
United States (1988) 93 

Proportional representation systems lreland (1987) 91 

(various types) Belgium (1987) 94 
Israel (1988) 96 
Federal Republic of Germany (1987) 99 
Denmark (1987) 96 
Sweden (1988) 96 
Italy (1987) 95 


Source: The data on the party votes and seats are from the Inter-Parliamentary Union and National Election 
results reported in Electoral Studies. 


Note: The proportionality index is the difference between the percentage of votes received and the percent- 
age of seats won by each party, summed across the parties and normalized by adding both gains and losses 
in proportionality. It has a range from 0 to 100; the closer the index is to 100, the more each party’s percent- 
age of the vote approaches its percentage of seats won. The index as used here is a modification of an index 
for the ‘deviation from proportionality’ as applied by Taagepera and Shugart (1989, 104—5), and formally is: 


Proportionality index = 100 - } lsi - vil 
2 


where: 

sj is the percentage of seats won by party i, 
and 

vi is the percentage of votes received by party i. 


Although such a change to the electoral system could not guarantee that 
national political parties in the House of Commons would be more respon- 
sive to representing and reconciling regional interests, including different 
interests within a region, than is now the case, it would increase the likeli- 
hood of this result. It would also help mitigate the public perception that par- 
ticular provincial and regional interests, at times, are inadequately represented 
in the caucuses of the largest parliamentary parties and in the cabinet. 

This being said, the rate of legislative turnover in the House of Commons 
indicates that the present electoral system is responsive to changes in voters’ 
preferences. During the period from 1979 to 1988, when four general 
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elections took place, on average 24.9 per cent of MPs seeking re-election 
were defeated. In contrast, during the same period, the rate of defeat for 
members of the United States House of Representatives was 6 per cent. 
Moreover, the rates of defeat in the last two Canadian federal elections — 
39.7 and 26.6 per cent, respectively — were considerably higher than in the 
1979 and 1980 elections (20.3 and 15.0 per cent, respectively) (adapted from 
Atkinson and Docherty 1991). 

In countries with a proportional representation system, political parties 
most often establish the order of the lists of candidates, which affects the 
likelihood of a particular candidate being elected. In some cases, voters have 
no choice but to support the party list as presented. Where the law allows 
voters to indicate a preference within a list, only a small proportion do so; 
sometimes the parties discourage voters from taking this step and, in effect, 
altering the order of candidates. (Bogdanor 1985, 9) The Canadian electoral 
system allows much greater scope for voters to judge the merits of partic- 
ular candidates. The resulting responsiveness to voter preference is one of 
our system’s greatest strengths. 

A second argument in favour of proportional representation is that it 
promotes the representation of major segments of the population or groups 
that are not geographically concentrated, such as women or ethno-cultural 
communities. Women, for instance, tend to have greater representation in 
countries that use proportional representation. Contrary to what some have 
claimed, however, the international experience clearly indicates that this 
outcome is the consequence of political parties adopting male-female quotas 
or other measures of strengthening the position of women candidates. In 
countries that use proportional representation but whose parties do not 
take such action, the representation of women is similar to the Canadian 
record or worse. 

Compared with our present electoral system, proportional represen- 
tation would require MPs to be elected from multi-member constituencies, 
rather than single-member constituencies. Under proportional represen- 
tation, each multi-member constituency would have a much larger popu- 
lation and cover a much larger geographical area than is now the case, if 
the House of Commons were to remain the same size. To achieve a suffi- 
cient degree of proportionality between votes cast and seats won by each 
party, such a system would require that each constituency elect five or more 
MPs and therefore be at least five times its present size in population and 
territory. This would mean that virtually all medium-sized cities — Calgary, 
for example — would each form one constituency, electing at least five mem- 
bers. Prince Edward Island and Newfoundland would be one constituency 
each; Nova Scotia, New Brunswick, Manitoba and Saskatchewan would 
have at most two constituencies each. Constituencies in the rural areas of 
the larger provinces would cover most of each province’s non-urban ter- 
ritory. These larger constituencies would present many difficulties to 
Members of Parliament who must act on behalf of their constituents. 
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A better regional balance in the caucuses of national parties — perhaps 
the most compelling case for proportional representation in Canada — could 
be achieved by using such a system. But there is an alternative to having 
such a system apply to elections for the House of Commons. The Macdonald 
Commission presented a persuasive case that a Senate elected by a pro- 
portional representation system could achieve this goal. (Canada, Royal 
Commission 1985; Aucoin 1985) An elected Senate, as in Australia, would 
inevitably have elections based on political parties. At the same time, a 
Senate elected by a proportional representation system would better ensure 
that the parliamentary caucuses of national parties, including MPs and 
senators, represented the various regions. In addition, a more equitable 
distribution of Senate seats to the provinces would provide the less popu- 
lated provinces with a greater influence in the parliamentary caucuses of 
national parties. The issues of how an elected Senate might be chosen and 
the distribution of Senate seats are among those the government of Canada 
has referred to a special joint committee, which began hearings on its consti- 
tutional proposals in autumn 1991. 


THE ORGANIZATION OF OUR REPORT 
In Volume 1, we devote a chapter to each of the above six objectives. In these 
chapters, we assess the performance of the current electoral law and proce- 
dures to determine how well the objectives are being met. This assessment, 
in turn, suggests where reform is needed and leads to our recommendations. 

Volume 2 takes a more specialized approach to the mechanics of the 
electoral system, detailing specific legal and administrative changes required 
to implement our recommendations in Volume 1. 

Recommendations in volumes 1 and 2 fall into two broad categories: 
recommendations to change electoral law and recommendations directed 
to participants in the electoral system — political parties, election officials, 
the media and polling organizations. The second category of recommenda- 
tions is intended to convey to participants what we heard from Canadians 
about the electoral process: their experiences and their proposals for reform. 

Volume 3 recommends changes to electoral law in the form of a draft 
legislative proposal for a new Canada Elections Act. In Volume 4, we pre- 
sent an overview and a sampling of the assessments and opinions offered 
at our public hearings. This volume also summarizes the presentations and 
discussions at our symposiums and seminars and contains the entire report 
of the Committee for Aboriginal Electoral Reform. 

If all our proposals are adopted, there will be no increase in total costs 
to the federal treasury. We have identified a number of areas where costs 
can be reduced. Among other things, expenditures can be reduced in the 
registration process, where there is unnecessary duplication by the federal 
government in conducting enumerations in some provinces. Public money 
is also wasted in the way in which the vote-at card is distributed to voters 
and in the printing of voters lists. The savings arising from our proposed 
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changes to these activities would cover the costs of our initiatives to improve 
the institutions of our electoral democracy. Finally, our proposal to reduce 
the length of campaigns will reduce the costs for all concerned. 

The sizeable task set out before our Commission would have been impos- 
sible to complete without the highly competent and dedicated people who 
agreed to join us. We were most fortunate to be assisted by such an out- 
standing team. The high calibre of assistance we received from all our staff — 
research co-ordinators and analysts, librarians, editors, translators, and 
administrative, clerical and secretarial personnel — is worthy of acknowl- 
edgement and praise; their names are listed in Volume 4, and we extend our 
thanks to all of them. 

While it is difficult to single out any individual contribution in light of 
the remarkable efforts of so many, we would be remiss not to record our 
special gratitude for the work of the senior members of the team who were 
so critical to the success of the enterprise: Guy Goulard, Executive Director; 
Peter Aucoin, Director of Research; Jean-Marc Hamel, Special Adviser to 
the Chairman; Jules Briere, Senior Adviser, Legislation; Richard Rochefort, 
Director of Communications and Publishing; and Maurice Lacasse, Director 
of Finance and Administration. 

We are also grateful for the co-operation we received from political par- 
ties when conducting our research projects and symposiums, the assistance 
given us by federal, provincial and territorial election offices, the invalu- 
able research undertaken by specialists from universities and the private 
sector, and the contribution of individuals and groups who appeared at 
our public hearings. 


CONCLUSION 
The six objectives we have adopted to develop recommendations for 
electoral reform go to the heart of Canadian electoral democracy. In 
so doing, they address how best to secure the constitutional rights of 
Canadians, as individuals and as members of communities. They also 
address how best to secure the fundamental democratic values of the 
Canadian polity. 

In many parts of Canada’s electoral law and electoral process, these 
objectives lead to conclusions on electoral reform that are relatively straight- 
forward. They easily meet the tests of common sense and practicality, and 
they respond to public concerns. In some instances, however, the issues 
involve trade-offs among fundamental values and are therefore highly con- 
tentious. Precisely because so much is at stake in any comprehensive reform, 
we have recognized and addressed the presence of conflicting values in 
examining the six objectives which should underlie the reform of our elec- 
toral democracy. Our goal was also to enhance the legitimacy of the Canadian 
House of Commons and of our institutions of governance. Legitimacy is a 
most important resource, if only for the economy it allows in the use of all 
the others. 
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“Our constitution is named a democracy, because it is in the hands not 
of the few but of the many,” Thucydides explained to the ancient Athenians. 
It remains the cardinal rule today. The genius of a free and democratic 
people is manifested in its capacity and willingness to devise institutions 
and laws that secure fairness and equitable opportunities for citizens to 
influence democratic governance. 

Our recommendations, adopted unanimously, ensure that the Canadian 
electoral process truly reflects the Canadian ideals of a free and democratic 
society. 
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THE DEMOCRATIC RIGHTS 
OF VOTERS 


(ey 


TT THE RIGHT TO VOTE 

HE CANADIAN CHARTER of Rights and Freedoms gives every citizen the right 
to vote subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. The Canada Elections 
Act requires that qualified voters be at least 18 years old; it also disqualifies 
certain categories of citizens. The Charter introduced a new dimension to the 
franchise by making it a constitutional right of citizenship; this means that 
any disqualifications in the elections act must be justified under the Charter. 
Thus the onus of the argument has been shifted. No longer must a case be 
made to extend the franchise; rather, each restriction on the right to vote 
must be demonstrated to be justified in a free and democratic society. 

We do not underestimate the impact of the Charter; but the right to vote 
must also be seen in the context of the historical evolution of representative 
governance and the individual rights implicit in it. The experience of the 
United States, with its long history of judicial review and a bill of rights, 
demonstrates that constitutional entrenchment of individual rights does not 
automatically override all legislative restrictions on such rights, including 
the right to vote. Canadians’ experience with extending the franchise tes- 
tifies to how we have transformed our political culture since Confederation, 
even though the right to vote was not enshrined in a written constitution. 

This increasingly inclusive approach to the franchise has had the effects 
that many early proponents of democratic reform hoped for and predicted. 
Contrary to some early fears, extended political participation has not resulted 
in mob rule or debilitating factionalism, however imperfect our structures 
and policies have been. On the contrary, successive extensions of the fran- 
chise at various times in our history have corrected many injustices. 

We do not therefore see the Charter guarantee as a threat. The Charter 
does not imply that rights are absolute; limitations can be imposed under 
certain conditions. We therefore assessed the current exclusions in the electoral 
law in a manner that respects the Charter as an integral part of our consti- 
tutional values but recognizes the need to uphold the dignity of democratic 
citizenship in relation to the significance of the franchise for the Canadian 
political community. 

Our public hearings provided ample evidence that changes in the fran- 
chise are required. We heard many presentations about the need to enfranchise 


2 6 
RonF OR M ENG) ELE Gr OR Asn) (Dy Bama le RAG Gry 


Canadians who are now disfranchised for one reason or another. These 
interveners affirmed that the franchise is a matter of utmost political sig- 
nificance. The legitimacy of our political system rests on the franchise, for 
it is the principal means for the governed to express their consent; it should 
therefore be as inclusive as necessary to provide this essential legitimacy. 
We must thus assess each limitation as a question that goes to the heart of 
what we consider to be a free and democratic society. 

We acknowledge that preserving this quality of our society demands 
some restrictions on the right to vote. For instance, it is inappropriate for 
very young children to have this right because they cannot make informed, 
rational and free choices about who should represent them. 

Beyond the exclusion of young children, however, who should and 
should not vote is open to debate. In answering this question, a society is 
expressing its most fundamental beliefs about who should participate in the 
electoral process. This is vividly expressed in our history. At Confederation, 
the electoral law excluded the vast majority of citizens, primarily on the 
bases of economic class, sex and race. Removing these exclusions required 
that concepts of democratic citizenship be redefined. By our current stan- 
dards, these former exclusions patently belong to history. 

Past struggles to extend the right to vote were characterized by con- 
flicting political values and vested political interests. The exclusion of non- 
propertied men, all women, and members of various racial groups was 
partly a function of political culture. It was also a function of the perceived 
partisan advantages in excluding certain categories of citizens. 

By comparison, the present exclusions appear to have few, if any, signif- 
icant partisan dimensions; rather, they stem from political principles and 
values. They are no less easy to resolve for this, but at the least they can be 
considered as questions of the public interest in franchise reform. 

To address these exclusions, we must consider the meaning of the vote — 
the right of franchise — within representative democratic government. This 
requires examination of the basic values inherent in the idea of political 
representation. 


Representation as Consent 


Representative Government as Indirect Democracy 

Our system of government is essentially an ‘indirect’ democracy. Citizens 
do not govern themselves directly; instead, they elect representatives to gov- 
ern them. In this way, the consent of citizens is secured, however indirectly 
and imperfectly. 

Between elections, these representatives have a mandate to govern — to 
make and administer laws — subject legally only to the constitutional 
distribution of authority between the different branches and orders of 
government and to the constitutional rights of citizens. Indeed, under the 
law, candidates for the House of Commons are barred from signing pledges 
that would restrict their freedom of action if elected. 
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The right of citizens to elect their governors is partly a matter of securing 
the legitimacy of the political system. It is also a matter of ensuring the rep- 
resentation of interests in the governing of society. The right to elect repre- 
sentatives is thus fundamental to a free and democratic society. Other rights, 
such as freedom of expression and association, are no less important as a 
consequence, but they flow from the political sovereignty of the people, as 
expressed most effectively in the right to vote. 


Indirect Democracy and Citizen Risks 

In choosing representative government, citizens restrict their participation 
in the governance of their society; they transfer the authority to govern to 
their representatives. In large societies, this is the only practical means to 
secure orderly and efficient government while allowing for a measure of citi- 
zen participation. The fact that citizens can elect and ‘retire’ these represen- 
tatives at regular intervals serves to hold them responsible and accountable 
for what they do. Thus elections become the critical method of reconciling 
order with freedom. 

But conferring a mandate to govern presents significant risks for citi- 
zens. (Smith 1991 RC) Chief among them are the tyranny of the majority 
over minorities, the abuse of power by elected representatives, and the 
undermining of the public good by excessive factionalism among citizens 
and their representatives. Debate about whose consent should count in the 
workings of representative government has thus focused on the theory and 
practice of the franchise. 


Minimizing Risks 

There are several ways to minimize the risks inherent in representative 
government. Frequent elections are one way. Where concern about these 
risks was high, elections are more frequent than in states where elected 
representatives were accorded greater deference. This is illustrated by the 
contrast between the two-year terms of members of the U.S. House of Repre- 
sentatives and the maximum five-year term of members of the British House 
of Commons. 

A second way to minimize risks is to extend the election of officials to the 
executive and even the judicial branches of government; hence the contrast 
between the U.S. and Canadian traditions, for instance. 

A third way is to make the executive branch responsible to the elected 
legislative branch and publicly accountable for its policies and programs 
through legislative debate and scrutiny. This is the case in the parliamentary 
system. Alternatively, the executive and legislative branches may 
have separate powers, so that each acts as a check on the other, as in the 
presidential-congressional system. 

A fourth way to minimize risks is to allow citizens to initiate the recall 
of their elected representatives between elections; some U.S. states have 
this provision. A fifth way, found in a few political systems, is to permit 
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citizens to initiate referendums on matters of public policy, with legisla- 
tors bound by the result. Finally, in some political systems, the legislators 
themselves may put matters to a referendum and be bound by the result. 
Recall and referendums are discussed in Volume 2 of our report. 

Even in political systems that use these devices of ‘direct’ democracy, 
elected representatives remain primary in the governing process. The rise 
of the modern administrative state has served to ensure this, and nowhere 
has it been more evident than in systems where the executive branch has 
control over the legislative branch through cohesive political parties. This 
is clearly the experience in Canada. 


The Evolution of the Franchise 

Democratic citizenship under representative government implies the right 
to vote — the right to have a say in what values and interests are given pri- 
ority in formulating public policy. At issue is the exercise of political power. 
In Canada, the franchise has been characterized by a complicated evolution 
of qualifications and disqualifications driven primarily by evolving public 
opinion on who should vote. 


Regulation of the Franchise 

At Confederation, no agreement could be reached about qualifications for 
the franchise. As a consequence, and in what was meant to be a temporary 
measure, the existing qualifications in each of the original provinces were 
used for federal elections. This situation remained until The Electoral Franchise 
Act of 1885. 

From 1867 to 1885, the provinces varied in their approach to the fran- 
chise. In all cases there were property or income qualifications; only white 
males over the age of 21 who met these conditions were eligible to vote. In 
all provinces, however, property or income qualifications were set at a level 
that enabled the majority of male heads of households to qualify. It has 
been estimated that, by 1882, those who could vote made up approximately 
16 per cent of the population in Quebec, Nova Scotia and New Brunswick, 
and 20 per cent of the population of Ontario. In Manitoba, the low property 
qualification and the primarily male population meant that 35 per cent of 
the population had the vote, whereas in British Columbia the relatively 
small number of white males meant that only 11 per cent of the population 
was eligible to vote, as seen in Table 2.1. 

In 1885, Parliament adopted The Electoral Franchise Act. The Act reflected 
the concerns of Sir John A. Macdonald’s Conservative government that 
Liberal-governed provinces were using their control over the federal fran- 
chise to expand the right to vote in ways that advanced Liberal interests, 
particularly in moves to enfranchise urban artisans and wage earners. The 
new federal law therefore set the property qualification at a level above 
the provincial average, thereby restricting the franchise slightly. This first 
attempt at a federal franchise did little to promote uniformity in the right 
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to vote. Not only did it establish variations in the property requirement from 
city to city, it also granted special concessions to maritime fishermen in its def- 
inition of property (defining fishing equipment as real property) and enfran- 
chised only those Indian persons living east of Manitoba. 


Table 2.1 
Percentage of total population enfranchised, selected federal general elections, 
by province, 1867-1940 | 


Province Woor, .fooe log! 1900, ""1GtI loi? © 1921 * "1930 7 » 1940 


Ontario 16Segrel 20.2 twsc0ds heii Ch Ae SUA BBG We BOD pb 18 
Quebec 16.1 1667S 2031 21.1 220NT S201 5 12448 9 AO A B640 
Nova Scotia 140 15.1 22.1 CE Oe elo eed.) 00.2 a Ooo oor 
New Brunswick oe 16.9 elec. Ce eile CO CO Bee OZ ee OU aS. 
Manitoba O40) Beco tpee es, Oa aie Ae 20 8 gureAd, 8 AO. Dubos 50.2 
British Columbia ITO WSS Fee DEO 4 2D ep iao Aces GAL ON pees dBi a n578 
Prince Edward Island : 22.1 ‘ ‘ Sod 52.9 D014 582 
Saskatchewan 260 een,  440— . 445 9 53.6 
Alberta 2H Sp MV wv: lohalee ny Loam MBO We 


Source: Ward 1963, 211-32. 
*Not available. 


By 1898, universal suffrage for Caucasian males had been adopted in 
all but two provinces for provincial elections. A Liberal federal government, 
however, was unable to reconcile the expectation of universal suffrage for 
males in much of the country with opposition from Quebec and Nova Scotia. 
The government escaped the dilemma by allowing the defini-tion of the 
franchise to revert to the provinces. The result was universal manhood suf- 
frage for whites in all provinces except Nova Scotia and Quebec. 

The 1917 War-time Elections Act was introduced by the government of 
Sir Robert Borden in alliance with a wing of the Liberal Party not adverse 
to military conscription. The Act reasserted federal control over the fran- 
chise for federal elections. Among other things, this paved the way for the 
1920 Dominion Elections Act, which established the first genuinely uniform 
federal franchise. 


Female Suffrage 
Two years previously, in 1918, Parliament had passed legislation adopting uni- 
versal female suffrage (again with the exception of Indian persons living on 
reserves). This action also followed the wartime exigency; women who served 
or had close relatives in the forces were granted the right to vote under the 
Military Voters Act, 1917 and the War-time Elections Act respectively. 

Before 1836, women who met the property qualifications in the British 
North American colonies had the right to vote, although there is no 
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evidence that this right was exercised except in Quebec. (Cleverdon 1974, 
214) Between 1836 and 1851, however, the colonies all passed laws explicitly 
disfranchising women; these laws continued in force following Confederation. 
By the end of the last century, the women’s suffrage movement had arisen 
in Canada, as it had in Great Britain and the United States. Canadian women 
formed organizations such as the Canadian Suffrage Association, the Women’s 
Christian Temperance Union, the National Council of Women, and the 
Women’s Institutes to advocate extending the franchise to women. 

By 1917, all the western provinces and Ontario had given women the 
vote. (Cleverdon 1974, 105) Pressure was mounting on Parliament to ensure 
that women who were enfranchised provincially would also be able to vote 
federally, given that the franchise was still defined by provincial law, and 
to extend this right to women in Quebec and the maritime provinces. Facing 
an election fought on the issue of conscription for wartime military service, 
the Borden government considered its options, including the enfranchise- 
ment of women. To maximize the number of female voters sympathetic to 
conscription, the government decided to grant the franchise to the close 
female relatives of men in active military service — much to the dismay of 
many suffragist organizations, which saw no reason to limit the extension 
of the franchise in this manner. 

Owing its re-election in large part to newly enfranchised women, the 
government acted quickly to extend the franchise fully. Thus the franchise 
for women was enacted in 1918, with only a handful of MPs objecting on 
the grounds that women’s “sanctified ... place” was in the home. (Ward 
9634230) 


Ethnicity and Race 

At various times and for various intervals access to the vote has been denied 
on the grounds of ethnic or racial origin. The 1885 Electoral Franchise Act, 
for example, defined ‘person’ to exclude Chinese and Mongolians. This did 
not change until 1898, when the Liberal government's Electoral Franchise Act 
stated that the federal franchise would extend to all persons disqualified 
provincially because they belonged to some “class”. The 1917 War-time 
Elections Act excluded from voting naturalized British subjects born in an 
enemy country and naturalized after 1902. The franchise was not extended 
to Canadians of Japanese descent until 1948. 

The 1920 Dominion Elections Act, which finally put the federal franchise 
fully within the control of Parliament, did not provide for full universal 
suffrage. Rather, it disfranchised anyone disfranchised by provincial laws 
because of their racial origin, unless they were war veterans. This meant that 
Canadians of Japanese, Chinese and East Indian descent in British Columbia 
and Canadians of Chinese origin in Saskatchewan were denied the vote. 

Other groups were disfranchised indirectly. Doukhobors and 
Mennonites were effectively disfranchised when conscientious objectors 
were denied the vote in 1917, a provision that was not repealed until 1955. 
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Some provinces also used language qualifications to discriminate against 
members of certain ethnic groups. (Qualter 1970, 11-12) 


Aboriginal People 

Aboriginal people — with the exception of the Métis, who have never been 
singled out in either federal or provincial electoral law — were denied the 
vote for many decades. The franchise for the Inuit was never seriously con- 
sidered in the first several decades after Confederation. Because of their 
geographic isolation, they simply were not given the opportunity to vote. 
In 1934, however, Parliament added to the list of those disqualified “every 
Esquimau person, whether born in Canada or elsewhere”. This provision 
was repealed in 1950. 

The denial of the vote to Indian persons was accomplished in a more 
complicated but no less effective manner. From 1867 to 1885 and 1889 to 1917, 
this took the form of provincial property qualifications and express prohi- 
bitions in provincial statutes. From 1885 to 1898, Indian males not living on 
a reserve who met the relevant provincial property qualification and resided 
east of Manitoba could vote in federal elections. This limited right to vote 
was the result of a compromise amendment by the Conservative govern- 
ment to its own reform bill, following Prime Minister Macdonald’s efforts 
to secure the right to vote for all Indian males who could meet the normal 
property qualification. The opposition to Macdonald’s original proposal 
is well illustrated in the following exchange in the Commons between 
Macdonald and David Mills, a former minister responsible for Indian affairs: 


Mr. Mills. What we are anxious to know is whether the hon. gentleman 
proposes to give other than enfranchised Indians! votes. 

Sir John A. Macdonald. Yes. 

Mr. Mills. Indians residing on a reservation? 

Sir John A. Macdonald. Yes, if they have the necessary property qualification. 
Mr. Mills. An Indian who cannot make a contract for himself, who can 
neither buy nor sell anything without the consent of the Superintendent 
General — an Indian who is not enfranchised? 

Sir John A. Macdonald. Whether he is enfranchised or not. 

Mr. Mills. This will include Indians in Manitoba and British Columbia? 
Sir John A. Macdonald. Yes. 

Mr. Mills. Poundmaker and Big Bear? 

Sir John A. Macdonald. Yes. 

Mr. Mills. So that they can go froma scalping party to the polls. (Canada, 
House of Commons, Debates, 30 April 1885, 1484) 


In 1917, the Military Voters Act extended the franchise to Indian per- 
sons on active service, and the 1920 Dominion Elections Act guaranteed the 
continuation of this right to veterans. But the Act also disqualified Indians 
living on reserves. In 1944, the wartime amendments to the Dominion 
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Elections Act gave the vote to Indian persons who had served in the forces 
and to their spouses. In 1950, another amendment gave the vote to Indian 
people who were willing to waive their tax-exempt status with respect to 
personal property. Finally, in 1960, the government of John Diefenbaker 
introduced an amendment to the elections act to secure universal suffrage 
for Indian people. 


The Franchise and Democratic Citizenship 

This brief history of the franchise shows that exclusions have been justi- 
fied, explicitly or implicitly, on the basis of criteria developed over time in 
relation to the meaning of democratic citizenship. This evolution reflected 
similar developments that transformed democracies in Europe and the 
United States. 


Interests at Stake 

Before universal male suffrage was adopted, the definition of democratic 
citizenship assumed that the interests to be represented in government 
were first and foremost economic in character. Those who did not own 
property lacked a valid claim to participate in the election of representatives; 
they were deemed not to have a sufficient stake in the governance of society. 
At best, those without property had their interests, such as they were, rep- 
resented by legislators elected by property owners. All citizens might then 
be considered to be ‘represented’, but not in the direct manner of those 
with the right to vote. 

Struggles to expand the franchise were thus efforts to redefine the 
meaning of democratic citizenship. Demands for universal male suffrage 
in the last century and the first decade of this century required a new under- 
standing of the interests at stake in representative government — a shift 
from an economic definition to a definition of individuals as members of 
a political community. 

Although much more was involved, women were also excluded from 
the franchise for reasons associated with an economic definition of politi- 
cal rights. The property criterion was used to deny them the right to vote; 
few women owned property, and women were considered ‘property’ them- 
selves — the property of their fathers or husbands. As such they were ‘rep- 
resented’ by the electoral choices of their male relatives. 

Indian people were also denied the right to vote partly for this reason; 
those living on reserves did not have personal title to their land and were 
exempt from taxes on real or personal property. For these two reasons, 
among others, they were considered not to have a sufficient stake in the 
Canadian political system. As Richard Bartlett has noted, this second factor 
constituted “a curious reversal of the slogan ‘no taxation without repre- 
sentation’ to ‘no representation without taxation’.” (Bartlett 1980, 164) 

Although Indian persons living on reserves were denied the right to 
vote until 1960, they were entitled to vote if they had been on active duty 
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in either of the two world wars or in the Korean conflict. The Department 
of Indian Affairs, commenting on this extension of the right to vote in 1917, 
pointed out that “owing to the large number of Indians who have enlisted 
in the Canadian Expeditionary Force, ... it has been contended, and justly 
so, that men who render service of such a nature to their country should 
be entitled to the fullest rights of citizenship”. (Canada, Department of 
Indian Affairs 1918, 20) The Department went on to note that fully 35 per 
cent of the male Indian population of military age had enlisted during the 
First World War. 

The treatment of certain racial minorities also had an economic dimen- 
sion. This was especially the case with workers brought to Canada from Asia, 
who were seen as a threat to working-class interests; their exclusion from 
the franchise was as much an effort to deny them full participation in Canada’s 
economic life as it was a denial of their right to participate in politics. 

The significance of the property criterion was reinforced by the prop- 
erty qualifications imposed on candidates for election to the House of 
Commons. Property qualifications for those appointed to the Senate were 
even stricter, as the Senate’s perceived role was in part to protect the rights 
of property. 

Over time, this criterion was increasingly at odds with political senti- 
ment in Canada and abroad. The evolution of political opinion first low- 
ered the property qualification, then caused it to be removed altogether. 
This step acknowledged that property possession was no longer considered 
an indicator of the capacity to be a good citizen. Eliminating property quali- 
fications redefined the understanding of democratic citizenship in a pro- 
found way. Citizens could now vote as a matter of political right, not as a 
function of their economic stake in society’s governance. 

At the same time, the idea of a stake in society remains a cornerstone of 
democratic citizenship, reflected in the fact that the right to vote is extended 
to citizens, not to all residents of Canada. That right is also limited, with 
only a few exceptions, by the provision that Canadian citizens who wish to 
exercise their franchise must live in Canada. 


Rational and Informed Vote | 

The second major criterion respecting the franchise — albeit one that has 
always been more implicit than explicit in our electoral law — is that vot- 
ers be qualified to cast a rational and informed vote. By this standard, chil- 
dren are not given the franchise. Adults judged to be mentally ill or men- 
tally disabled have been denied the vote. Indian persons have been denied 
the right to vote on this ground: they were considered ‘uneducated’. The 
rationale has also been used as one of many reasons to deny prisoners the 
right to vote; prisoners were considered incapable of casting an informed 
vote because they are isolated from society. In each case, the assumption was 
that voting requires the exercise of independent judgement and the capacity 
to engage in political discourse with other citizens. 
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The most numerous group excluded by this criterion was women. Even 
removing the property qualification for males did not bring about universal 
suffrage. Simply put, men did not consider women their intellectual equals. 
Women’s struggle to secure the franchise required that they transform the 
political culture, changing its definition of democratic citizenship by over- 
coming sexist assumptions about their fitness as persons. This was no easy 
task, as illustrated by how long it took the women’s suffrage movement to 
achieve its goal. 

It is obvious that the criterion of a rational and informed vote can no 
longer be used to discriminate on the basis of sex. The current electoral law 
continues to use this criterion to exclude certain categories of citizens, how- 
ever, including those under the age of 18 and those who are “restrained of 
[their] liberty of movement or deprived of the management of [their] prop- 
erty by reason of mental disease”. 


Responsible Citizenship 

The traditional criteria for determining who should vote also reflected 
the view that those who do not conform to the norms of responsible citizen- 
ship — or what Jennifer Smith calls “the right conduct of politics in repre- 
sentative regimes” — should be disqualified from voting. Smith argues that 
representative government requires “an enormous degree of trust and civil- 
ity among citizens”; the law therefore should encourage “the view that the 
vote is a serious responsibility of citizens. It means discouraging anything 
that would bring the vote into disrepute, or devalue it in citizens’ eyes.” 
(Smith 1991 RC) 

This criterion has been used to disqualify citizens who are in prison 
and those convicted of offences against the election law. In these cases, one 
general and one particular, citizens are disqualified on the grounds that by 
violating the law, they have forfeited the right to participate as responsible 
citizens in the electoral process while they are incarcerated or for a specific 
period. The latter disqualification depends on the type of offence against 
the electoral law; the disqualification of prisoners makes no such distinc- 
tion. This is unlike the law in some countries, such as France, Belgium and 
Australia, where disqualification varies with the type of offence or the 
length of the sentence. A justification for Canada’s law is that law breakers 
should not be able to elect law makers; but there is no relationship between 
the conviction and the disqualification. Rather, all those serving a prison 
sentence at the time of an election are disqualified. 


Impartiality 

For reasons quite different from the first three, some public officials are dis- 
qualified from voting. They include the chief electoral officer, the assistant 
chief electoral officer, the returning officer for each constituency, and judges 
appointed by the Governor in Council, with the exception of citizenship 
judges. The rationale for these disqualifications is twofold. 
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Election officers are disqualified on the grounds that there must be, 
and must be seen to be, no conflict of interest or partisan behaviour on the 
part of those with executive and administrative responsibilities in con- 
ducting elections. Public confidence and trust in the integrity of the elec- 
toral process has been deemed sufficient justification for denying the vote 
in these cases. Judges have been disqualified on the grounds that the inde- 
pendence and impartiality of the judicial branch require that judges not be 
involved, or be seen to be involved, in partisan politics. 

In the past, one other criterion cut across all four of the criteria just dis- 
cussed: people who were under the care and responsibility of others. They 
included Indian persons, who were deemed to be wards of the state being 
prepared for citizenship; prisoners, who were in custodial care; women, 
who were considered the property of or were in the care of fathers or hus- 
bands; children, who were cared for by parents; and persons with mental 
disabilities, who were often confined to institutions. In other words, there 
was a generic category of individuals who were not considered autonomous, 
self-directing persons. Indian people, for example — and revealingly — were 
often compared to children. Hence the exclusion of these categories of per- 
sons at various times. It seemed logical that those who were being looked 
after by society should not or could not simultaneously participate in the 
governance of society. The extension of the franchise to some of these groups 
was in part a repudiation of paternalism. 


Conclusion 

The four criteria for determining who should vote — holding a stake in the 
governance of society, the ability to cast a rational and informed vote, con- 
forming to the norms of responsible citizenship, and maintaining impar- 
tiality — remain the cornerstones of electoral law. Each provides a benchmark 
against which to assess whether an exclusion from the franchise is justified 
in a free and democratic society. The need for an explicit justification is a con- 
stitutional requirement because of the Canadian Charter of Rights and Freedoms. 
The Charter does not negate the value of these criteria. Rather, it requires 
that their use be justified explicitly and that the electoral law be formulated 
precisely to cover only the categories of persons meant to be excluded. 


THE SECRECY OF THE VOTE 

Before dealing with exclusions from the franchise, we wish to consider an 
important omission from the constitution — the secrecy of the vote. 

Canadians now take the secret ballot for granted, but a secret ballot was 
not always the rule. The first three federal elections (1867, 1872 and 1874) were 
conducted with an open ballot, except in New Brunswick. At the time, many 
considered this to be “the manly, British way of exercising the franchise”, 
although as J.M. Beck notes, everyone was well aware that open voting 
“facilitated the bribery of voters and the coercion of employees by their 
superiors and of civil servants by the government”. (Beck 1968, 1) 
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Following the 1874 general election, provision was made for a secret 
ballot; since then Canadians have been able to vote in secret. The United 
Nations International Covenant on Civil and Political Rights, to which Canada 
is a party, establishes the right of every citizen “to vote ... at ... elections which 
... Shall be held by secret ballot, guaranteeing the free expression of the will 
of the electors”. The Canada Elections Act recognizes this right implicitly; it 
is an offence for anyone present at the time of voting or at the counting of 
ballots to violate the secrecy of the vote. It also charges election officials 
with ensuring the secrecy of the vote. However, neither the Canada Elections . 
Act nor the Charter proclaims the right to a secret ballot. It is appropriate, 
therefore, that our first recommendation concerning the right to vote affirm 
this essential dimension of the franchise. 


Recommendation 1.2.1 


We recommend that the Canada Elections Act state that the right 
to vote entails the right to a secret ballot. 


DISQUALIFIED VOTERS 

We now return to the disqualifications in the Canada Elections Act. Those dis- 
qualified from voting are the chief and assistant chief electoral officers; 
returning officers; judges appointed by the Governor in Council (except 
citizenship judges); prisoners; those “restrained of [their] liberty of move- 
ment or deprived of the management of [their] property by reason of men- 
tal disease”; and those “disqualified from voting under any law relating 
to the disqualification of electors for corrupt or illegal practices”. In addi- 
tion, with only a few exceptions, voters whose ordinary residence is not 
deemed to be in Canada, or voters in Canada who have no residence, cannot 
be registered and therefore cannot vote. 


Election Officials 

The chief electoral officer, assistant chief electoral officer and returning 
officers are disqualified, although the returning officer may be called upon 
to cast a tie-breaking vote in a constituency election following a judicial 
recount. 

The traditional rationale for denying the vote to the chief and assistant 
chief electoral officers is that these officials have executive authority to make 
rulings with respect to enforcing and implementing the electoral law. This 
includes the registration of parties, the reimbursement of parties and can- 
didates, enumeration and the revision of voters lists, the administration of 
the election, and the counting of the vote. To ensure integrity and credi- 
bility in electoral contests, election officials must be seen to be committed 
to fair electoral practices and indifferent to the outcome. 
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Thus, disqualification was based on the need for impartiality. In prac- 
tice, however, this exclusion is symbolic and not justifiable in the context 
of the functions actually exercised. In four provinces — Quebec, Ontario, 
Alberta and British Columbia — the chief and deputy chief electoral offi- 
cers have the right to vote, as does the deputy in every other province 
except Saskatchewan. 

In Chapter 7, we recommend the creation of a Canada Elections 
Commission made up of six commissioners, with the chief electoral officer 
as chair. The exclusion of these seven election officers from the vote would 
not be justified given the experience in other Canadian jurisdictions, nor 
would it be justified for any other officer of the Commission. It is clear that 
voting is a private act and does not entail participation in partisan activi- 
ties that could impair the integrity of the election process. 


Recommendation 1.2.2 


We recommend that all members and officers of the Canada 
Elections Commission, including the chief electoral officer, be 
qualified to vote. 


The case for denying returning officers the vote was based in large part 
on the need for a mechanism to decide the outcome when an election 
remained tied following a judicial recount. The returning officers’ tie-breaking 
vote is not secret: it is a public act. If they had the right to vote in the first 
instance, a tie-breaking vote would be their second vote. 

The tie-breaking provision has been used just four times since Confed- 
eration and only once in this century, yet it denies almost 300 Canadians 
the right to vote. Al Dahlo, returning officer for North Vancouver, stated at our 
hearings, “I’m asking [the Commission] on behalf of myself and 294 other 
returning officers to consider us.... I think we deserve the right to vote.” 
(Vancouver, 17 May 1990) 

We consider this disqualification unreasonable. Returning officers can 
vote in Quebec; this has not raised doubts about their impartiality. Finally, 
the tie-breaking vote has rarely been required. 


Recommendation 1.2.3 

We recommend that returning officers be qualified to vote. 

A new mechanism is therefore required to deal with a tie vote. If the vote 
were still tied after a recount, a special second election involving all can- 
didates should be held. The electorate would then decide the matter. Such 


events would be rare; it is not reasonable to disqualify all returning officers 
because of events that occur so seldom. 
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Recommendation 1.2.4 


We recommend that, in the event that an election remains tied 
after a recount, a special second election involving all candi- 
dates be conducted within three weeks of the recount. 


The rules that should govern the conduct of such elections are dis- 
cussed in Volume 2. 


Judges 

Some 800 judges are affected by the current exclusions in the elections act. 
These provisions were declared invalid by a Federal Court of Canada judge- 
ment shortly before the 1988 general election, following an uncontested 
statement of claim by two judges of the Federal Court. (Muldoon 1988) 
Judges are permitted to vote in provincial elections in Ontario, Quebec, 
British Columbia, Newfoundland, New Brunswick and Prince Edward Island, 
as well as in Great Britain, Australia, New Zealand, the United States, 
Germany and France. 

The case for denying judges the vote rests on the assumption that mem- 
bers of the judicial branch should be, and should be seen to be, impartial. 
This flows from the need to ensure the independence of the judiciary from 
the executive and legislative branches in adjudicating the law. Given that 
partisanship is the fundamental dynamic of the executive and the legisla- 
ture in both their selection and operation, the case for judicial independence 
and impartiality is sound. 

But disqualifying judges ignores the fact that voters cast their ballots 
in secret as an act of citizenship. Because judges would exercise the fran- 
chise in secret, no compromise of their impartiality or independence arises, 
whatever the personal preferences of any individual judge. No public inter- 
est, including the need to preserve the independence of the judiciary, is 
served by disqualifying them. 

Voting must not be confused with partisan activities. In stating that 
voting by judges does not undermine the independence of the judiciary, 
we are not implying that they should participate in political campaigns in 
any way, including making financial contributions to parties or candidates. 

We should also note that voting by judges would not compromise their 
independence in deciding cases involving the election law. The Judges Act 
and judicial codes of conduct are sufficient guides to appropriate behaviour 
by members of the bench. It follows that no judge could be involved in a case 
concerning an election in a constituency in which she or he had cast a vote. 


Recommendation 1.2.5 


We recommend that judges be qualified to vote. 


3 9 
iHehs BOAtaMeOvGeR Ach IikCce Ri:Gung Se © FV O TERS 


Persons with Mental Disabilities 

The Canada Elections Act disqualifies “every person who is restrained of his 
liberty of movement or deprived of the management of his property by rea- 
son of mental disease”. This provision was declared invalid in a 1988 judicial 
decision. According to Madam Justice Reed of the Federal Court of Canada, 


paragraph 14(4)(f) as presently drafted does not address itself only to 
mental competence or capacity in so far as that quality is required for the 
purposes of voting. 

It is more broadly framed than that. It denies people the right to vote 
on the basis of “mental disease”. This clearly will include individuals who 
might suffer from a personality disorder which impairs their judgment 
in one aspect of their life only. There may be no reason on that basis to 
deprive them of the right to vote. What is more, paragraph 14(4)(f ) does 
not deny all persons suffering from mental disease the right to vote, but 
only those whose liberty of movement has been restrained or whose prop- 
erty is under the control of a committee of estate.... The limitation ... is in 
that sense arbitrary. If it is intended as a test of mental competency, it is 
at the same time both too narrow and too wide. (Canadian Disability Rights 
Council 1988, 624-25) 


This case requires that we reconsider the assumption that all persons 
with mental disabilities are incapable of casting a rational vote and that a 
person unable to make informed decisions in certain areas is also unable 
to make them in other areas. 

The current disqualification clearly belongs to history, a history in which 
our understanding of mental illness and its effects was seriously deficient 
and the social stigma attached to mental illness was based on this ignorance. 
Mental illness no longer implies a necessary deficiency in the capacity to 
know one’s political interests or to make choices on the basis of them; nor 
does it necessarily mean an impaired ability to act as a rational and informed 
voter in relation to the public interest. By itself, being deprived of the manage- 
ment of property does not mean that a person’s exercise of the franchise 
would jeopardize the freedoms of other citizens or undermine the public 
interest in democratic government. Canada’s election law contains no pro- 
visions requiring otherwise eligible voters to demonstrate any minimal 
standard of mental ability, knowledge or literacy. 

Yet some citizens are clearly incapable, because of mental incapacity, of 
exercising the franchise in a way that meets the standard of a rational and 
informed vote. The integrity of the vote and the dignity of citizens who 
cannot function as voters for reasons of mental incapacity demand that there 
be some restrictions on the franchise. As Madam Justice Reed stated, she 
had “no doubt that ... a requirement of mental competence or judgmental 
capacity” (Canadian Disability Rights Council 1988, 624) might constitute a 
demonstrably justifiable limitation on the right to vote. 
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The franchise status of persons with mental disabilities varies among 
the provinces and in other countries. Across Canada, there is no consistent 
standard. In Quebec, only persons under curatorship are disfranchised. In 
Saskatchewan, those declared criminally insane under a Lieutenant 
Governor’s warrant cannot vote. The Manitoba law disqualifies persons 
declared to be mentally disordered by order of the Court of Queen’s Bench 
and whose custody has been assigned under the Mental Health Act. 
Newfoundland and Ontario have no restrictions. The other provinces have 
legislative provisions similar to the federal law. The U.S. states, which con- 
trol the federal franchise, have laws that range from allowing all such per- 
sons to vote, to excluding only those declared ‘incompetent’ by the courts, 
to excluding all judged to be ‘insane’. 

Abroad there are variations as well. Great Britain, for example, distin- 
guishes between patients in mental hospitals on a voluntary basis, who are 
entitled to vote, and involuntary patients, who cannot vote. In Germany, 
persons placed under trusteeship without their consent, those committed 
to a psychiatric hospital by virtue of the criminal code, and those confined 
in a psychiatric hospital, in accordance with procedures prescribed by 
law, for reasons of mental illness or mental deficiency, are excluded from 
voting. 

Many groups representing persons with mental disabilities, senior offi- 
cials of psychiatric institutions, and persons residing in such institutions tes- 
tified at our public hearings about the experience in provincial elections 
where the franchise has been extended. Their testimony demonstrated 
clearly that the present exclusion casts too wide a net. At the same time, they 
cautioned that certain persons are vulnerable; care must be taken to safe- 
guard their dignity and ensure that they are not subject to undue influence 
by over-zealous partisans or hospital employees. Close co-operation between 
the returning officer and hospital officials is required to alleviate potential 
problems. 

Modern mental health legislation in Canada* embodies three guiding 
principles to define the notion of mental incapacity. These principles are 
(1) the recognition of ‘incapacity’ as a relative term that depends upon the 
specific context in which it is used — that is, the ability of a person, by reason 
of his or her mental state, to carry out a particular type of activity or make 
a particular type of decision; (2) the need to limit intervention only to the 
extent commensurate with the individual’s degree of ability; and (3) the need 
for fair and due process defined expressly in law and meeting the stan- 
dards of the Charter. A procedure must (a) give the person an opportunity 
to be heard and informed of all decisions taken in his or her regard; (b) rely 
on a determination made by a judge based on objective medical and social 
criteria; and (c) include a mechanism for review of the decision. Our recom- 
mendation takes these three principles into account. 

Further, persons who have been deemed by the court to lack the capac- 
ity to understand the nature and consequences of their actions within 
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the norms of society should not be entitled to vote. If their incapacity has 
been judged to be so, then they must be deemed to lack the ability to make 
a rational and informed vote. This restriction would apply to persons com- 
mitted to a psychiatric hospital as criminally insane. This follows the prac- 
tice in several countries, including Australia and Germany. 


Recommendation 1.2.6 


We recommend that the following persons not be qualified to 
vote in federal elections: 

(1) a person subject to a regime established to protect the per- 
son or the person’s property, pursuant to the law of a province 
or territory, because the person is totally incapable of under- 
standing the nature and consequences of his or her acts; and 
(2) a person confined to a psychiatric or other institution as a 
result of being acquitted of an offence under the Criminal Code 
by reason of insanity. 


Prisoners 

The Canada Elections Act disqualifies as a voter “every person undergoing 
punishment as an inmate in any penal institution for the commission of 
any offence” (section 51(e)). This provision was declared invalid most 
recently by Justice B.L. Strayer of the Federal Court of Canada in Belczowski 
(1991) on the grounds that the provision is too broad. The decision has been 
appealed. Other cases, including Sauvé (1988), have found the provision to 
be justifiable under section 1 of the Charter. The decisions of the different 
courts appear to be proceeding in contrary ways; in the absence of new leg- 
islation, therefore, the validity of the provision, as it stands, can be resolved 
only by a decision of the Supreme Court of Canada. 

The federal disqualification of prisoners is comparable to provisions 
in provincial law; the exceptions are Quebec and Newfoundland, where 
prisoners were given the right to vote in 1979 and 1985 respectively. 
Prisoners, including inmates in federal prisons, also voted in the 1980 
Quebec referendum. By virtue of judicial decisions, prisoners also have the 
right to vote in provincial elections in Ontario and Manitoba. Alberta’s 
election law allows remand prisoners to vote, and this right was granted 
to remand prisoners in Saskatchewan by judicial decision. The Canada 
Elections Act does not disfranchise remand prisoners; but it does not con- 
tain the provisions that would allow them to cast a vote. 

Prisoners have the right to vote in some countries, including Italy, Sweden, 
Norway and Denmark, but not in many others, such as Great Britain, France, 
Switzerland and Greece. France also disqualifies some convicted persons 
who are not in prison. In the United States, all prisoners have the right to 
vote in some states, and some prisoners have that right in other states; but in 
the majority of states prisoners are disqualified from voting, in some cases 
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for life. In Australia, the right to vote is removed only from persons con- 
victed of treason or of crimes punishable by sentences of five years or more. 

Three main arguments for denying prisoners the vote have been advanced 
in cases where this disqualification has been challenged in the courts. The first 
concerns the administrative requirements of prisons to maintain security. 
The second relates to the capacity of prisoners to cast an informed vote. 
The third involves the criterion of a decent and responsible citizenry. 

The first argument can no longer justify this disqualification, now that 
several jurisdictions have given prisoners the vote and have demonstrated 
that prisoners can vote without any threat to prison security. Moreover, in 
at least two explicit references to this matter, judicial opinion has declared 
that administrative reasons, including security, are not a sufficient justifi- 
cation for denying the right to vote. (Gould 1984; Lévesque 1985) Finally, 
officials from Correctional Service Canada, who assisted provincial officials 
in Quebec with provincial elections and the 1980 referendum, and from 
Newfoundland and British Columbia made it clear in their presentations 
before the Commission that neither security nor the good order of the insti- 
tution is jeopardized when prisoners vote. (Dyotte, Brief 1990; Office des 
droits des détenu-e-s, Brief 1990; Frontenac Law Association, Brief 1990)* 

The second ground for disqualifying prisoners proceeds from an under- 
standing of the franchise as demanding an informed voting decision. This 
argument assumes that prisoners should be disqualified because they are 
denied access to the information and public discourse necessary to cast an 
informed vote. This argument was accepted by Mr. Justice Taylor of the 
British Columbia Supreme Court in Jolivet (1983), although not by other 
courts. In our view this objection is no longer relevant, even if it once was. 
Prisoners can now learn about politics through the printed and electronic 
media, to which they normally have access. Moreover, there are no admin- 
istrative or security reasons related to their imprisonment that would deny 
inmates access to printed materials from candidates or parties. 

The most crucial question is clearly the third objection, namely that 
prisoners have violated the law and thus have demonstrated that they are 
unwilling to abide by the norms of responsible citizenship. As Madam 
Justice Van Camp of the Supreme Court of Ontario put it in the Sauvé case 
(now under appeal), prisoners have “disqualified themselves”. 


[I]t seems to me that Parliament was justified in limiting the right to vote 
with the objective that a liberal democratic regime requires a decent and 
responsible citizenry. Such a regime requires that the citizens obey volun- 
tarily; the practical efficacy of laws relies on the willing acquiescence of those 
subject to them. The state has a role in preserving itself by the symbolic 
exclusion of criminals from the right to vote for the lawmakers. So also, 


* Briefs submitted to the Royal Commission are identified in the text only. They 
are not listed in the list of references at the end of this volume. 
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the exclusion of the criminal from the right to vote reinforces the concept 
of a decent responsible citizenry essential for a liberal democracy. (Sauvé 
1988, 238) 


This argument makes several invalid assumptions about the disqual- 
ification as it is now phrased in the Canada Elections Act. The first is that all 
prisoners, in violating the law, also violate the social foundations of liberal 
democracy. The second is that all who have violated the law have been sen- 
tenced to prison. Neither assumption can be supported. 

First, many prisoners have not been convicted of a criminal offence. In 
1989-1990, for instance, 21 per cent of admissions to provincial institutions 
were for violations of provincial or municipal laws. 

Second, many prisoners are inmates for relatively minor offences, even 
if under the Criminal Code. Statistics Canada’s data for 1989-1990 indicate that 
28 per cent of admissions to provincial institutions were for failure to pay a fine; 
43 per cent of the sentences being served were for less than 30 days and 38 per 
cent were for one to six months. (Canada, Statistics Canada 1990a, 67-68) 

Third, remand prisoners, that is, those awaiting trial, are incarcerated. 
A count of inmates in provincial institutions during that period also showed 
that more than 4000 prisoners, that is, 22 per cent of the total population, 
were on remand and had not been convicted. (Landreville and Lemonde 
1991 RC) In our society, a person is considered innocent until proven guilty, 
and these people should therefore not be denied the vote simply because 
they are incarcerated. 

Finally, many who have violated the law are not in prison as a 
consequence. Their sentences may include probation or a fine but not 
incarceration. 

Disqualifying all prisoners ignores the possibility that someone sen- 
tenced for a substantial period, but released on bail pending an appeal, 
may vote. It also overlooks the fact that someone in prison for a minor 
offence may be deprived of the vote, while someone convicted of a major 
crime may vote if released on parole just before an election is called. 

In all these cases, there is no principled relationship between the viola- 
tion of the law and the disqualification from voting. Rather, the relationship 
is between incarceration and disqualification. Moreover, this relationship 
is ‘fortuitous’ in its timing, as noted by Justices Bowlby and Monnin in the 
Grondin (1988) and Badger (1988) judgements respectively. As the John 
Howard Society of Alberta pointed out, several courts have declared that 
the disqualification of all prisoners from voting “surely casts too wide a net”. 
(Brief 1990, 13) In so doing, the present law is unequal in its treatment of 
prisoners, who are only one of the categories of law breakers. 

The objective of punishing law breakers is not so important that it should 
override the basic right to vote; this argument is well accepted. It is difficult 
nevertheless to interpret the present law as meaning other than that those 
incarcerated are denied the vote for punitive reasons. Indeed, the Canada 
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Elections Act states that the disqualification includes “every person undergoing 
punishment as an inmate ...” (emphasis added). If this were other than 
punishment pure and simple, the logic of the argument would disqualify 
everyone convicted of breaking the law, regardless of the sentence. 

The disqualification must also be viewed in the context of evolving 
correctional policies here and abroad. The policy of Canada’s Correctional 
Service is to provide for inmates “as normal an environment as the circum- 
stances of security will allow and to safeguard [their] rights and dignity 
as a human being and as a member of Canadian society”. (Canada, Correc- 
tional Service Canada 1985) Maintaining prisoners’ rights, beyond those 
necessarily restricted as a consequence of being in prison, has been a con- 
sistent policy of the Correctional Service over the past two decades. 

The scope of the current disqualification is clearly too broad. It fails to 
distinguish between types of offences and thus disqualifies persons who 
have committed offences that cannot in any way be considered significant 
violations of the essential norms of responsible conduct in a liberal demo- 
cratic state. In terms of Canadian jurisprudence, this blanket disqualifica- 
tion cannot meet the proportionality test laid down in R. v. Oakes (1986), 
because the disqualification is not proportional to any intended objective. 
In Justice Strayer’s view, the current provision is too blunt an instrument. 
Implicit in this argument is that the restriction would be acceptable if it 
were proportional to the offence. 

Without minimizing the gravity of the offences committed by a number 
of prisoners, allowing some prisoners to vote would not undermine public 
confidence in the value of the vote or threaten the interests of other citizens. 
This would perhaps require an additional degree of tolerance on the part of 
some citizens toward those in prison. But tolerance has always been an 
important feature in extending the franchise, and we have concluded that 
the cause of Canadian democratic politics will be advanced as a result of a 
more generous approach to the franchise in this as in other cases. 

Allowing prisoners to vote would also serve to highlight the impor- 
tance of the right to vote. As Justice Bowlby pointed out in the Grondin 
(1988, 430) case, “[T]he right to vote is so firmly entrenched in the Cana- 
dian Charter that, unlike other protected rights and freedoms, it is 
excluded from the override power afforded to parliament and the legisla- 
ture by s. 33(1) of the Charter.” He went on to say that enfranchising pris- 
oners would promote the principal goal of incarceration, the rehabilitation 
of prisoners. 

The average number of persons imprisoned in Canada on any given day 
is about 29 600. The average number of persons on probation, parole or 
mandatory supervision is approximately 79 000. Of those in prison, about 
18 100 are in provincial institutions, serving sentences of less than two years; 
the remainder, roughly 11 500, are serving longer sentences in federal peni- 
tentiaries. Of those in federal penitentiaries, approximately 60 per cent have 
no previous record of a federal prison sentence. Of all prisoners, 93 per cent 
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are serving sentences of less than 10 years. (Canada, Correctional Service 
Canada 1990; Canada, Statistics Canada 1990a) 

Confinement in prison is meant to be the extent of punishment; the 
rights and freedoms of prisoners are to be limited only to the degree necessary 
to effect confinement. Extending the punishment to include disfranchise- 
ment is a limitation on democratic rights that is clearly a legacy of the past — 
a tradition that, at times, paid insufficient attention to democratic rights and 
to the need to limit them only for demonstrably justified reasons. 

Limiting the right of prisoners to vote is justified, however, where the 
offences committed constitute the most serious violations against the coun- 
try or against the basic rights of citizens to life, liberty and security of the 
person, including murder, kidnapping, hostage taking, treason, and cer- 
tain sexual offences. Our tradition defines heinous crimes against persons 
or the country as those offences that are punishable by life imprisonment. 
Persons convicted of these crimes are considered to have gone beyond the 
pale of civilized behaviour. 

People convicted of offences for which the maximum sentence is life 
imprisonment and who have been sentenced to prison for a period of 
10 years or more have clearly violated the social contract. Society is there- 
fore justified in disqualifying them from voting for the duration of their 
sentence. 

This disqualification is rationally connected to the specific limitation 
on an individual's right to vote, because persons convicted of these crimes 
have offended the very foundations of a civilized political community. In 
so doing, they have declared themselves unwilling to participate in civil soci- 
ety in ways that respect the most fundamental rights of others or the basic 
character of the political system. Second, this disqualification is a mini- 
mum impairment of the right to vote. It is limited to the period of incar- 
ceration; prisoners disqualified from voting would regain this right upon 
release from prison. Third, and most important, the disqualification is pro- 
portional in terms of its purpose and effect. It removes the vote only from 
persons whose criminal behaviour has seriously violated the fundamental 
criteria of democratic citizenship. 

We conclude that there are no demonstrably justified reasons for dis- 
qualifying the vast majority of prisoners. At the same time, those convicted 
of treason or of the most serious offences against individuals should be 
disqualified during the time they are in prison. 


Recommendation 1.2.7 
We recommend that persons convicted of an offence punish- 
able by a maximum of life imprisonment and sentenced for 


10 years or more be disqualified from voting during the time 
they are in prison. 
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Canadians Living Abroad 

Voters not resident in Canada cannot exercise their franchise because there 
is no provision for registering them to vote. The exceptions to this general 
exclusion are members and certain employees of the Canadian forces, fed- 
eral public servants and their spouses and dependants living abroad with 
them. Canadians live abroad for many reasons, including their occupation 
or that of their spouse or parents; in many cases their presence abroad con- 
tributes to the direct benefit of Canada or Canadian interests and ideals. 
As CUSO stated, “it would be a tremendous step forward to grant Canadians 
who are helping to promote Canada’s image as a leader in foreign aid the 
right to the choice of government at home”. (Brief 1990, 2) Nor is it the case 
that all Canadians living abroad have severed their ties to Canada. 

We conclude that the administrative difficulties of serving voters living 
abroad do not constitute an acceptable justification for disfranchising these 
citizens. The United States, France, Germany, Australia, and Great Britain 
make provision for voters living abroad to be registered and to vote, as do 
Quebec and Alberta. In all these cases it has been recognized that with 
modern telecommunications and the international press, the argument that 
citizens living abroad cannot be informed about public affairs at home no 
longer applies. Moreover, with increasing globalization of the world econ- 
omy, the number of Canadians travelling and living abroad will likely 
increase in the coming years. 

At the same time, we think it reasonable and fair to expect Canadians 
not resident in Canada to demonstrate their continuing attachment to the 
Canadian polity if they wish to participate in its political processes. The 
question is what criteria would be both meaningful and practical. Given our 
objective of securing the democratic rights of citizens as voters, we should 
not impose any requirement that citizens return to Canada at some date, 
testify that they intend to return at some prescribed or undefined time, or 
maintain an attachment to Canada. Rather, as is the case with much of what 
we do in the electoral process, we should trust these Canadians. We should 
assume that they continue to have a stake in Canada and keep themselves 
sufficiently informed as citizens. In other words, we should not attempt to 
impose on citizens living outside Canada conditions that are not imposed 
on those residing in Canada. 

We can, however, require citizens abroad to testify that they have not 
become involved in another political system. To meet this criterion, citi- 
zens living abroad should be required to certify that they have not voted 
in a foreign election at the national level since leaving Canada. Citizens 
living abroad would then be allowed to vote in federal elections. 


Recommendation 1.2.8 


We recommend that eligible voters not resident in Canada be 
qualified to vote in federal elections, provided they certify that 
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they have not voted in a foreign national election since becom- 
ing a non-resident. 


Age of Voting 

The Canada Elections Act stipulates that to be a qualified voter a citizen must 
be at least 18 years of age. The only exceptions to this age requirement are 
Canadian forces personnel who are regular members, reserve members on 
full-time training or active service, or members of the special force. These 
persons are qualified to vote even if they have not attained the age of 18. 
Since 17-year-olds are accepted into the Canadian forces, members of the 
forces who are 17 years old constitute a special category of voters. 

Until 1970, the right to vote was limited to those who were at least 
21 years of age. On 23 October 1969, the government of Pierre Elliott Trudeau 
announced its intention to introduce legislation to lower the voting age to 
18, although there had been no strong public demand for such a change. 
The law setting the minimum voting age at 18 was passed virtually unan- 
imously the following year. 

Three arguments were put forward at that time. The first focused on the 
extent to which those to be enfranchised had a stake in the governance of 
society. The second concerned the extent to which they could be expected 
to exercise a mature and informed vote. The third concerned their level of 
participation in activities of citizenship. 

These same criteria apply today, although the Charter has shifted the 
onus of the argument. In 1969, a case had to be made to extend the franchise. 
Now, a case must be made to restrict the franchise. However, as John 
Courtney stated at our hearings, “the whole issue is such an arbitrary one 
that you define what you consider to be a reasonable age, and you have to 
make a case for it”. (Saskatoon, 17 April 1990) 

One consideration arising because of the Charter is discrimination 
against 17-year-old civilians. According to one legal scholar, “This is 
discrimination with respect to those under 18 years of age who are not in 
service as members of the forces. It would be difficult to support such dis- 
crimination by applying the criteria identified in section 1 of the Charter.” 
(Garant 1991b RC) Given this inconsistency, the question arises whether 
the voting age should be lowered to 17 for all citizens or raised to 18 for those 
in the forces to ensure equality before the law. 

The second consideration arises from the Charter’s requirements con- 
cerning limitations on rights. The Canadian Bar Association made several 
points in its brief to the Commission. 


It might readily be assumed that 18 is a reasonable minimum age at which 
to attribute the responsibility of voting.... These apparently reasonable 
assumptions might not readily withstand scrutiny under section 1 of the 
Charter... If justification is to be based on the fact that the act of voting 
requires a certain mental capacity, evidence should be available to support 


48 
RenorOeRiM Tt NVG JE DEE TOR ASL WD REMsOGCER Agcy 


the proposition that an 18 year old has sufficient capacity, while a 17 year 
old does not. Although it might be clear that a two year old is incapable, 
it is difficult to draw rational distinctions between individuals who are 
17, 18 or 21.... It is not ... clear that [developmental psychology] would 
support the age of 18 as an appropriate dividing line. (Brief 1990, 13-14) 


Developmental psychology theory has identified six distinct stages in 
the development of moral judgement capacity. (Kohlberg 1958) Kohlberg’s 
stages are intended to classify individuals according to their level of cogni- 
tive awareness and acceptance of responsibility. Between 16 and 20, ado- 
lescents are generally at stage 4, which is characterized by a recognition of 
authority and social order. The adolescent is able to make a moral judge- 
ment on the basis that proper action consists in carrying out a duty to respect 
authority and to maintain the established social order. (Cloutier 1982) 

The Canadian Bar Association also questioned the pertinence of tying 
the voting age to the age of majority: 


The second ground of potential justification for disqualifying citizens 
below the age of 18 is general policy objectives.... These policy grounds 
might include a social consensus supporting the notion of an “age of major- 
ity”.... However, fewer and fewer powers, privileges and responsibilities 
are tied to the so-called age of majority.... The right to vote ... is specifically 
guaranteed by the Charter.... Restrictions on Charter rights must be directed 
toward objectives which are “pressing and substantial”; it is far from clear 
that support of a general notion of “age of majority” constitutes such an 
objective. (Brief 1990, 14) 


Given these conclusions, the three criteria raised in the 1969 debate 
must be considered once again. The choice of any particular age is to some 
extent arbitrary. The decision should, however, be broadly justifiable on 
the basis of defined criteria. 

The first criterion pertains to the degree to which citizens under the 
age of 18 have a sufficient stake in the community. The nature and extent 
of ‘adult’ responsibilities entrusted to those under 18 are considerable. In 
1990, for instance, almost 50 per cent of Canada’s 700 000 16- and 17-year- 
olds were in the work force; close to 50 per cent of 16-year-olds filed income 
tax returns. Rights and responsibilities are also conferred on 16-year-olds 
under provincial laws on social and employment policy. The ability to 
obtain a driver’s permit is one example. 

The second criterion is the ability to exercise a mature and informed vote. 
Several interveners at our hearings suggested that young men and women 
today are more mature and better informed than their predecessors. Research 
tells us that by the age of 15 or 16, most young people have acquired a view 
of the social and political world that is not significantly different from the 
perceptions and understanding of adults. In addition, although the amount 
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and depth of civics education vary between and within provinces, courses 
are now generally offered in high schools across the country. (Pammett and 
Myles 1991 RC) Moreover, as with the rest of the population, today’s youth 
have more sources of information on current affairs than was the case even 
two decades ago. Thus, in terms of political competence, 16 could be just 
as defensible an age as 18. 

The third criterion, responsible citizenship, raises the question of whether 
young people generally act responsibly when they participate in public 
affairs. There is no evidence to suggest that they act otherwise. Research on 
their political attitudes indicates that they tend to be less cynical about the 
political process and are more likely than older persons to have a sense of 
political efficacy — a feeling that participating in the political process is 
meaningful and worthwhile. (Pammett and Myles 1991 Rc) 

When the voting age was lowered from 21 to 18 in 1970, extension of 
the franchise did not work to the benefit of any one political party over 
time. Extending the franchise to citizens under 18 years of age could serve 
to reinforce the belief that participation counts and the notion of civic 
responsibility. (Environics 1990) Moreover, since the majority of 16- and 
17-year-olds would still be living at home when they cast their first vote, 
they might be more likely to vote than would those who were slightly older 
but living away from home. 

These arguments for lowering the voting age to 16 constitute the best case 
for this proposal, but they are not sufficiently compelling. Ultimately, any 
decision on the voting age involves the judgement of a society about when indi- 
viduals reach maturity as citizens. Under most statutes, a person is not con- 
sidered an adult until age 18; for example, a person under 18 is not an adult 
for purposes of criminal proceedings unless special application is made under 
the Young Offenders Act. Further, a minor requires parental consent for many 
important decisions, including applying for citizenship, getting married and 
seeking certain medical interventions. As expressed many times at our hear- 
ings, there remains a strong conviction that the time has not come to lower the 
voting age. This is also the conclusion of every other democracy with the 
exception of Brazil and Nicaragua. 

Since Confederation, the franchise has undergone regular change to 
include an ever-increasing number of Canadians. As our society continues 
to evolve, it is possible that a lower voting age will become the focus of 
stronger demands by those concerned and greater support on the part of 
Canadians, particularly if the law is changed to eliminate the need for 
parental consent on certain important decisions. The voting age is not spec- 
ified in the constitution and is therefore relatively easy to change. We there- 
fore conclude that the voting age should be set at 18 years of age but that 
Parliament should revisit the issue periodically. 


Recommendation 1.2.9 


We recommend that the voting age be set at 18 years of age. 
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Non-Citizens 

People living in Canada who are not Canadian citizens are not entitled to 
vote, a provision that conforms with the Charter. Given the criterion of a 
stake in Canadian political life and the risks citizens take in representative 
democracies, it is not only appropriate but also entirely reasonable that this 
restriction continue to apply. 

Those who wish to participate in Canada’s political life must commit 
themselves to a permanent stake in our governance and share in its risks; 
they have an obligation to seek Canadian citizenship. The right conduct of 
politics in representative governance implies that the vote is significant to 
citizens. This demands that only citizens possess the franchise. 


Recommendation 1.2.10 


We recommend that the right to vote extend only to Canadian 
citizens. 


VOTING IN CANADA 


Introduction 

The exercise of the franchise is one of the critical elements in maintaining 
public support for our form of government. Through voting, voters par- 
ticipate, however indirectly, in the nation’s governance, giving their con- 
sent to the institutional arrangements for exercising political power. Voting 
is also the most efficient and effective way for the vast majority of citizens 
to register their political views and indicate changes in their preferences. 
Through the vote, citizens choose who should represent them in the House 
of Commons and thus which party will form the government. Voter turnout 
is therefore a basic measure of citizens’ confidence in the political system 
and, ultimately, of the health of the polity. 

As one of the bases of democratic government, the right to vote must 
not be impeded by the law or by administrative measures used to register 
voters or conduct the vote; nor should it be undermined by the absence of 
appropriate remedial measures. A principal objective of electoral reform 
is thus to ensure that all voters who wish to exercise their constitutional 
right to vote have a reasonable opportunity to do so. 

Not all voters vote at every election. This pool of non-voters averages 
about 25 per cent of the electorate at any given federal election. Yet studies 
of voting behaviour reveal only a small hard core of perennial non-voters; 
those who never vote are estimated at perhaps 5 per cent of the electorate. 
Much more common, therefore, and accounting for most of those who fail 
to vote in any given election, are the occasional non-voters. 

Our primary interest in voter turnout is a practical one. People fail to 
turn up at the polling booth for a variety of reasons. For some it may be a 
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lack of interest in the election or in politics generally; others may find it 
difficult to vote that particular day because of travel or illness. We need to 
determine, to the degree possible, what percentage of occasional non-voters 
would vote if existing legal or administrative impediments were removed. 


The Canadian Record 

Voter turnout in federal elections, as measured by the percentage of regis- 
tered voters who actually cast a ballot, has averaged around 75 per cent 
since 1945. There have been significant fluctuations from election to election, 
as shown in Table 2.2. Turnout has been as low as 67.9 per cent, in the early 
1950s, and as high as 80.6 per cent, in 1958. Turnout can be affected by a vari- 
ety of factors, including weather or the time of year. The elections of 1953 
and 1980, for example, took place at the height of the summer holiday sea- 
son and in the middle of winter respectively; this is thought to have affected 
turnout in both instances. Overall, however, as depicted in Figure 2.1, voter 
turnout peaked at about 80 per cent in the period 1958 through 1963, then 
declined gradually thereafter. 


Table 2.2 

Turnout rates for general elections, 1945-1988 

(per cent) 

General election (date) Turnout 
1945 (June 11) 76.3 
1949 (June 27) 74.8 
1953 (August 10) 67.9 
1957 (June 10) 75.0 
1958 (March 31) 80.6 
1962 (June 18) 80.1 
1963 (April 8) 80.3 
1965 (November 8) 75.9 
1968 (June 25) ren 
1972 (October 30) 76.7 
1974 (July 8) 71.0 
1979 (May 22) 75.8 
1980 (February 18) 69.3 
1984 (September 4) 753 
1988 (November 21) 108 
Post-war average 13 


Source: Canada, Chief Electoral Officer (various), using reported voter registration and vote totals. 


5 2 
RETRO! RYN PNG FESISEICIr OLRTA DL 2D Neo GRAS Y 


Contrary to popular belief, Canada’s voter turnout rate does not stand 
up well to international comparisons. Canadians’ apparent satisfaction 
with the current turnout rate relates no doubt to the favourable compari- 
son with the lower rate in the United States. In fact, however, Canada’s 
turnout rate has been consistently below the international average over the 
past four decades, as shown in Table 2.3. Further, as is evident in Table 2.4, 
which ranks 33 countries by turnout during the 1980s, Canada’s record is 
even less impressive than that of several of the newer democracies. 


Table 2.3 
Turnout rates, Canada and other democratic countries, decade averages? 
Voluntary voting 
democracies 
excluding 
All other Voluntary voting Switzerland, 
Decade Canada democracies democracies United States 
1940s 75.0 82.1 78.6 81.8 
1950s (30 82.7 79.3 82.0 
1960s (Ws 83.1 80.1 82.9 
1970s 74.7 81.5 79.1 83.0 
1980s Nore 80.6 78.2 82.6 
N (17/18)° (13/15) >° (11/13)>° 


Source: Canada, Chief Electoral Officer (various); for other countries, See Table 2.4. 


“Turnout based on registration figures, except for the United States (voting-age population). 
France included as of the 1960s. 
“The Netherlands included as of the 1970s. 


Moreover, and more troubling, Canada’s turnout rate is slipping fur- 
ther behind the international average. (Black 1991 RC; Jackman 1987) The 
growing gap is clearly evident in Figure 2.1, which summarizes compara- 
tive trends in voter turnout rates in Canada and in other democracies, some 
of which have compulsory voting. Given that Canada is roughly com- 
parable in socio-economic terms to the countries of western Europe, virtually 
all of which have better turnout rates, there is a reasonable basis for infer- 
ring that our institutional arrangements are contributing to our lower 
turnout rate. 


Voter Turnout: Institutional Factors 

Studies of differences in voter turnout have increasingly identified institu- 
tional factors as accounting for major variations. Several studies have demon- 
strated that certain constitutional provisions, political system characteris- 
tics, and electoral law features in combination provide a better explanation 
for differences in turnout than do factors associated with political culture, 
such as attitudes, values and beliefs. (Jackman 1987; Blais and Carty 1990; 
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Table 2.4 
Turnout rates, Canada and 32 other democracies, 1980s 
Rank 1980s 
1 Australia 94,3" 
2 Belgium 93.8" 
3 Austria 91.5 
4 New Zealand 90.5 
5 Bahamas 90.5 
6 Italy 89.8" 
7 Iceland 89.2 
8 Sweden 89.1 
) Luxembourg 88.1" 
10 Germany 87.3 
11 France 86.2 
12 Denmark 86.1 
13 Venezuela 84.3 
14 Netherlands 83.4 
15 Norway 83.1 
16 Greece 82.0 
17 Mauritius 80.1 
18 Israel 79.0 
19 Costa Rica 78.9" 
20 Finland 78.2 
21 Barbados 3 
22 Jamaica 77.1 
23 Portugal 76.8 
24 Botswana 76.0 
29 Ireland 74.2 
26 United Kingdom 74.0 
2/ Spain 73.4 
28 Canada 73.0 
29 Japan 71.4 
30 India 62.0 
31 Trinidad and Tobago 58.8 
32 United States 54.3 


33 Switzerland 475 


Source: Black 1991 RC. 
“Compulsory voting. 
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Figure 2.1 
Turnout rates, Canada and other democracies, decade averages 


Per cent 
4 


re 
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1940s 1950s 1960s 1970s 1980s 
Canada A Voluntary voting © Voluntary democracies, |< 18 democracies 
democracies excluding Switzerland 
and the United States 


Source: Adapted from Black 1991 RC. 


Lijphart 1990; Black 1991 RC) Even studies that argue that political culture 
is the primary determinant readily acknowledge that institutions matter a 
great deal. (Crewe 1981) 

The structure of institutions, laws, and political organizations in demo- 
cratic states clearly affects the way people behave. Different institutional 
arrangements establish different opportunities and costs for individuals 
exercising their right to vote and for political parties mobilizing the vote. 
Different outcomes are thus the result of different incentive systems. 
Institutional arrangements and administrative practices are not neutral in 
their effect on people’s propensity to exercise their right to vote, even when 
they share values about political participation. 

Comparative research is especially useful in this regard. The factors found 
to be most important in explaining differences relate to the electoral system, 
the party system, the legislative-executive structures of government, and 
the basic electoral law. } 

Research has found that to the degree the electoral system promotes 
proportionality in translating party votes into party seats in the legislature, 
turnout rises. The average turnout in systems with some form of proportional 
representation (PR) is 82 per cent, compared to 73.6 per cent for plurality 
systems like Canada’s. PR systems vary in the degree to which they translate 
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votes proportionally into seats, but they generally enjoy greater turnout. 
(Blais and Carty 1990) Such systems appear to offer an incentive for voters 
to vote and, equally important, for parties to mobilize their voters. Conversely, 
where there is not (or does not appear to be) a high correlation between 
votes cast for a party candidate and the seats a party obtains, the incentive 
to vote and to mobilize voters declines accordingly. 

Second, the incentive for voters to vote and for parties to mobilize voters 
is partly a function of the degree to which a competitive party system is 
operating. Where only one party is strong, the parties have less incentive 
to commit resources and to mobilize as many voters as possible; their sup- 
porters also have less incentive to vote. Many voters will consider the out- 
come of an election a foregone conclusion and will not bother to vote, 
whether because their preferred choice has a safe seat or because voting 
for other parties’ candidates would be voting for a lost cause. 

Third, in political systems where several competitive political parties 
can secure some representation in the legislature, voter turnout is likely to 
suffer somewhat if governments tend to be formed through coalitions built 
by legislative leaders rather than as a direct consequence of the election 
result. Although parties in these circumstances may have a high incentive 
to mobilize the vote, voters have somewhat less incentive because they 
do not see themselves as determining directly which party will form the 
government. (Jackman 1987) 

Conversely, in systems with only two strong parties, voters have 
a greater sense of participating directly in determining which party forms 
the government. The effect of a multi-party system in depressing vot- 
ing turnout is not strong, however. (Blais and Carty 1990) Furthermore, 
in multi-party systems where there is greater ideological variety repre- 
sented in the legislature, particularly when newer groups such as 
environmentalists are represented directly, turnout tends to be higher. 
(Crepaz 1990) 

Fourth, other factors being equal, political systems with a single legis- 
lative chamber tend to have higher turnout than political systems with two 
legislative chambers. In one-chamber systems, voters have a greater chance 
of affecting government policies through their electoral choices than do 
voters who select two sets of legislators. Those voters know that public 
policies will likely be the result of compromises worked out between the 
leaders of the two legislative chambers. For similar reasons, turnout in 
national elections in federal systems is adversely affected by the division 
of power between the two orders of government. 

There is also compelling evidence that giving voters ready access to 
advance polls well before election day and generally making voting as easy 
as possible contribute to higher turnout. In Sweden, for example, any eli- 
gible voter is entitled to vote up to 24 days in advance of the election sim- 
ply by visiting a local post office. Since the early 1980s, more than a third 
of Swedish voters have consistently used this system. (Black 1991 RC) In 
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New Zealand, polling stations are set up in unconventional settings, such 
as race tracks, shopping malls, and other places where there are likely to 
be large crowds. The two countries, both non-compulsory systems, enjoy 
turnout rates that are well above average. In Texas, experiments with non- 
traditional polling locations, such as retail areas, and the use of mobile polls 
have resulted in increases in turnout averaging 18 to 22 per cent. (Cooper 
and Christe 1991) 

Two further measures clearly enhance voter turnout. The first pertains 
to the day of the election. Canadian elections are held on a Monday, unless 
it is a federal or provincial holiday, in which case the election is held on 
the Tuesday. Many European countries hold their elections on Sunday, 
resulting in higher turnout. We encountered some support for voting on 
Sunday during our hearings, but others were quite adamant that voting 
should not take place on Sunday for religious or other reasons. 

The second measure that increases voter turnout is a compulsory vot- 
ing law, as found in Greece, Australia, Belgium, Luxembourg, Italy and 
Costa Rica. In none of these cases, however, does turnout reach 100 per 
cent, because valid excuses are numerous, sanctions are not severe, and 
the law is not vigorously enforced. The rationale for compulsory voting is 
essentially threefold: voting is a civic duty; the legitimacy of government 
is enhanced; and candidates and political parties are not required to spend 
limited campaign time and resources to get out the vote. In these coun- 
tries, compulsory voting is predicated on compulsory registration. (Australia, 
Queensland 1990) 

The Canadian electoral system has relied on voters’ voluntary par- 
ticipation to secure the consent of citizens to the outcome of elections. Cana- 
dian electoral law has required neither compulsory registration nor 
compulsory voting. In our tradition, the state has assumed responsibility 
for registration, but people have the right not to be enrolled on the voters 
list. Even if they are enrolled, they have the right not to vote. 

Although every effort must be made to ensure that voters are registered 
and are able to vote if they wish to do so, the public interest in electoral 
democracy need not extend to a requirement that citizens vote. The Canadian 
approach has assumed that voters have the right not to vote, and we agree 
with this view. 

Moreover, compulsory voting laws are rarely enforced effectively or 
equitably because citizens must be given the benefit of the doubt when 
they explain why they did not vote. The Australian experience is relevant 
here; only those who admit that they did not vote and offer no reasonable 
excuse, or who refuse to reply to requests for a reason, are prosecuted and 
fined. This means that the law is enforced only on people who do not want 
to vote or who do not know that they could easily offer an acceptable excuse. 
In the first instance, people are prosecuted because of a decision that ought 
to be a free choice; in the second instance, they are prosecuted because they 
are ignorant of the law. 
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Compulsory voting would be unacceptable to most Canadians, given 
our understanding of a free and democratic society, and unfair to other 
Canadians, who may not fully understand their rights. Compulsory voting 
would run counter to the tradition of the vote as a right to be exercised 
freely; for this reason, its enforcement would also be problematic. Moreover, 
efforts to apply the law fairly and reasonably might very well lead to prose- 
cutions only of those who reject the idea of compulsory voting. Without a 
civic culture to support the principle of compulsory voting, this solution 
could be worse than the problem. 

In summary, research demonstrates the significant effects of institu- 
tional factors on voter turnout. Some factors, related to the structure of the 
political system, lie outside the realm of electoral law. Others may be more 
readily amenable to electoral reform but must also be rejected for reasons 
unrelated to voter turnout. But research does support the general premise 
that institutional reform at the micro level — such as voter registration sys- 
tems and voting arrangements — does affect turnout. These factors fall 
within our mandate and principal objectives. 


Voting and Non-Voting: Determinants 

Canadians’ voting behaviour varies by province, constituency, and indi- 
vidual characteristics. Examining these non-institutional characteristics 
helps determine why some voters do not vote; this in turn may suggest 
how administrative procedures should be designed, modified, or elimi- 
nated to improve voter turnout, as well as the extent to which such changes 
might be expected to improve turnout. Knowing why some voters do not 
vote is an important prerequisite to changing the electoral law. If we dis- 
cover, for example, that many non-voters are simply not interested in elec- 
tions, it is unlikely that administrative changes will have much impact. But 
the converse might very well be the case. 


Provinces and Territories 

There are significant provincial variations in voter turnout at federal elec- 
tions, as shown in Table 2.5. The average turnout in the three most recent 
federal elections ranged from about 64 per cent in Newfoundland to 83 per 
cent in Prince Edward Island. Turnout in the other Atlantic provinces was 
slightly above the national average, while turnout in Quebec and Ontario 
was slightly below. Turnout in Manitoba was also slightly below average, 
while in Saskatchewan it was slightly above. Alberta was at the low end of 
the range, but not as low as Newfoundland. 

It has also been argued that the availability of early returns from east- 
ern Canada may help depress turnout in the western provinces. Because the 
polls close at 8 p.m. local time, voters in western Canada may learn of the 
national outcome before the polls close and be discouraged from voting. 
However, in the two provinces most affected, Alberta and British Columbia, 
turnout in provincial elections is nearly the same as or lower than in federal 
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elections. Moreover, in the parts of Saskatchewan located in the mountain 
time zone (the same zone as Alberta), turnout in federal elections is higher 
than the Canadian average and consistent with the higher turnout for the 
province as a whole. 


RES voter turnout, federal, provincial and territorial elections, 1980-88 
Average federal Average provincial and 
voter turnout territorial voter turnout 
Ontario 74.3 60.8 
Quebec 73.0 ree 
Nova Scotia 74.3 72.5 
New Brunswick 74.6 82.0 
Manitoba 72.3 70.9 
British Columbia 76.0 774 
Prince Edward Island 83.0 82.1 
Saskatchewan Lost 83.1 
Alberta 68.3 55.6 
Newfoundland 63.7 78.7 
Yukon 75.0 78.4 
Northwest Territories 68.7 70.6 
Average federal turnout 13.2 


Source: Various reports from federal and provincial chief electoral officers. 


More careful constituency-by-constituency analysis of the time zone 
factor fails to yield statistically significant results. Overall, our research 
suggests that the putative time zone effect is not a particularly important 
determinant of non-voting in western provinces. (Eagles 1991b RC) In the 
absence of statistically significant results, however, there are no doubt a num- 
ber of western Canadians who resent being reminded of the electoral weight 
of central Canada, and some of them may have decided on occasion not to 
vote for that reason. 

Moreover, voters in western Canada generally may feel that their votes 
count for less because the election outcome has so often been determined 
before their votes are cast. For example, in the 1980 election, by the time the 
Ontario results were announced, it was clear that the Liberals had won 
enough seats to form the government. Had the results been announced 
from west to east, however, Canadians would have had to wait until the 
Prince Edward Island results were broadcast to learn who would form the 
government. One cannot help but feel that this would have conferred an 
entirely different meaning on the vote for western Canadians. 


59 
eee DSEOECAR AT TANC ee Rie it's Or WV Orr fa Rs 


Constituency Characteristics 

The context in which elections take place includes both the socio-economic char- 
acteristics of constituencies and the political dynamics of constituency contests. 
Research shows that differences in this context are associated with differences 
in voter turnout. Using aggregate data, contextual factors can be measured by 
establishing a statistical profile of federal constituencies. For example, Statistics 
Canada data can be used to determine, among other things, the proportion 
of low-income families in each constituency, the percentage of residents who 
are university graduates, or the proportion of the labour force working in 
professional, administrative and managerial occupations. 

Several socio-economic factors have been shown to correlate directly with 
voter turnout. First, as the mean income of a constituency increases, so does 
voter turnout. Second, the occupational profile of a constituency has some 
influence; turnout is higher in constituencies with a significant percentage of 
professionals and white collar workers. Third, population mobility has a sig- 
nificant impact: the more stable a constituency’s population, the higher the 
turnout. Finally, other factors being equal, turnout tends to be lower in con- 
stituencies with substantial Aboriginal populations. (Eagles 1991b RC) 

Research has also shown that factors such as the level of campaign 
expenditures, the closeness of the constituency contest, and the presence of 
a smaller party or independent candidates — factors one might think would 
raise the level of interest in a local campaign or make individual votes seem 
more critical to the outcome — in fact have little independent impact on dif- 
ferences in voter turnout across constituencies. (Eagles 1991b RC) 

Although specific events or issues in a given election may increase or 
suppress turnout, the general conclusion from research conducted for the 
Commission is that the socio-economic profile of a constituency is more 
strongly correlated with voter turnout than are factors such as local campaign 
expenditures. This is in line with similar research in other countries. 

These characteristics are simply associated or correlated with turnout. 
With aggregate data we can never establish with absolute certainty the exact 
causal linkages between contextual factors and turnout and how they work 
at the individual level. The effect of socio-economic status, for example, 
likely reflects the aggregate of individual characteristics. In addition, how- 
ever, the overall milieu of the constituency may affect turnout, so that even 
better-off individuals residing in an economically depressed constituency may 
be less likely to vote than they would be if they lived elsewhere. The effects 
on turnout may therefore be the result of a combination of these factors. 


Voters and Non-Voters: Socio-Demographic Characteristics 

The general relationship between socio-economic factors and voter turnout 
at the aggregate level is confirmed through survey research of the voting 
behaviour of random samples of Canadian voters. As shown in Table 2.6, 
survey data for 1984 (the most recent year for which data are available) 
pertaining to age, family income, marital status, occupation and religion have 
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a distinct effect on turnout. Other factors being equal, voters are more likely 
than non-voters to be older, married and better educated; to be employed 
and to have a higher family income; to have been born in Canada; to be in 
a white collar occupation or a homemaker; and to belong to one of the main 
religious groupings. (Pammett 1991 RC; MacDermid 1991 RC) In the past 
in Canada, as in many other countries, there was a distinct gender gap: 
women were less likely to vote than men. In recent years, however, this gap 
has closed considerably. (Canadian National Election Study 1984, 1988) 


Table 2.6 
Demographic correlates of voters who voted, 1984 
Age 
18-21 22-29 30-39 40-49 50-59 60+ 
63% 71% 83% 85% 88% 88% 


Family income (thousands of dollars) 


Under 10 10210 15-20 20-30 30-40 40+ 
74% 77% 79% 81% 82% 86% 


Marital status 


Single Widowed, separated, divorced Married 
70% 77% 84% 
Occupation 
Blue Clerical/ Professional/ 
Student Unemployed collar sales Homemakers business 
68% 70% aes 81% 82% 85% 
Religion 
Other None Jewish Roman Catholic Protestant 
71% 72% 78% 82% 82% 


Source: Adapted from Pammett 1991 RC. 


Note: Percentages indicate the proportion in each category who voted. For example, 63 per cent between the 
ages of 18 and 21 voted; 37 per cent in this age group did not vote. 


Of all of these factors, the most important determinant is age. Regardless 
of other characteristics, older voters tend to vote more regularly than 
younger voters. When socio-economic characteristics are combined with 
provincial factors, it can be shown that specific sub-groups in the popula- 
tion are either much more likely or much less likely to vote. Voter turn- 
out for young unmarried students with no religious affiliation living in 
British Columbia is about 40 per cent. By contrast, voter turnout for mem- 
bers of a group such as married, middle-aged, well-educated, Protestant or 
Catholic professionals living in Prince Edward Island is about 90 per cent. 
Thus, beyond the basic categories, the variation in turnout can be quite 
dramatic. 
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Voters and Non-Voters: Attitudinal Factors 

Voters and non-voters are also characterized by differences in political atti- 
tudes. As shown in Table 2.7, voters are more likely than non-voters to believe 
that their own vote affects the outcome of elections, to read about politics, to 
be interested in an election, and to be interested in politics generally. 


Table 2.7 
Attitudinal correlates of voters who voted, 1984 
Vote doesn’t matter 
Strongly Strongly 
agree Agree Disagree disagree 
63% 70% 83% 92% 


Reads about politics 


Often Sometimes Seldom/never 
91% 85% 73% 


Interested in election 


Slightly/not 
Very interested Fairly interested interested 
95% 93% 67% 


Interested in politics 


Not very 
Very interested Fairly interested interested 
98% 92% 79% 


Source: Adapted from Pammett 1991 RC. 


Note: Percentages indicate the proportion in each category who voted. For example, 63 per cent who 
strongly agreed with the statement that their vote doesn’t matter voted in the 1984 election, while 
37 per cent of this group did not vote. 


These findings are not unexpected, but they do show that voters and 
non-voters have different attitudes about electoral democracy and that 
non-voters are more likely to be disengaged from the political process. In 
particular, responses to the question about the importance of the vote show 
whether respondents are fundamentally disenchanted with, or alienated 
from, the political system. 


Reasons for Non-Voting 

In addition to their socio-economic and attitudinal characteristics, it is 
important to know why non-voters did not vote in a given election. This 
is especially important for understanding the motives of occasional non- 
voters, who make up a much larger group than the perennial non-voters. 
Through survey research, the reasons for not voting can generally be identi- 
fied. They may involve a rejection of electoral politics, perhaps only for a spe- 
cific election; alternatively, an administrative inconvenience or impediment 
may have been the reason — the voter was not registered or found it too 
difficult to leave the house or get to the polling station. 
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Thus two types of self-professed non-voters emerge. The first are those 
who are too busy or uninterested to cast a ballot. These we will call the 
‘uninterested’ non-voters. The second group includes voters who were not 
registered and thus were unable to vote, or who were away or ill, especially 
on election day, and could not cast a ballot. These we will call the ‘admin- 
istratively disfranchised’ non-voters (ADNVs). In other words, not all non- 
voters are alienated or uninterested in the electoral process. The 
act of voting entails costs in time and effort. There may well be a significant 
number of citizens who find it too difficult or costly to cast a ballot in a 
particular election. 

Survey data on people who did not vote in the 1974, 1980 and 1984 
elections show that 53 per cent, 56 per cent and 43 per cent respectively 
claimed to be away, sick, or unenumerated, as shown in Table 2.8. In short, 
about half were busy/uninterested non-voters and about half intended to 
vote but did not for the reasons just noted. 


Table 2.8 
Reasons for non-voting, 1974-1984 
(per cent) 

1974 1980 1984 
Away 38 39 23 
Sick 13 ie 9 
Busy 10 re 19 
Uninterested 37 40 39 
Unenumerated 2 | 6 11 
Total 100 100 100 
N (437) (182) (483) 


Source: Pammett 1991 RC, based on Gallup Polls and Canadian National Election Study (1974, 1980, 1984). 


As Table 2.9 shows, administratively disfranchised non-voters are more 
likely to be single, younger and less educated than those who vote; at the 
same time, they are more likely to be older, married and better educated than 
non-voters classified as uninterested. For example, only 18 per cent of people 
who voted are between 18 and 25 years old, compared to 45 per cent of 
uninterested non-voters. Similarly, 25 per cent of voters are university- 
educated, versus only 12 per cent of uninterested non-voters. 

Moreover, as Table 2.10 indicates, the administratively disfranchised, 
while less positive than voters about the political and electoral process, are 
nonetheless more positive than the uninterested non-voters. For example, 
26 per cent of the busy /uninterested agreed strongly with the statement that 
their vote doesn’t matter, compared to only 6 per cent of those who voted. 

It is reasonable to conclude that 50 per cent of administratively dis- 
franchised non-voters would likely vote if certain obstacles were removed. 
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As a result, the overall turnout rate would increase by almost 4.5 percentage 
points. Further, if we also assume that roughly 25 per cent of uninterested 
non-voters, especially those who were too busy, would also vote if access 
to the vote were made easier, turnout would increase by an additional 
3 percentage points. Taken together, therefore, these two increases could 
conceivably improve turnout in federal elections by more than 7 percentage 
points. (Pammett 1991 RC) 


Table 2.9 
Comparing voters, ADNVs and uninterested non-voters 
(per cent) 
Busy/ 
Voters ADNVS uninterested 

Age 

18-25 18 35 45 
Marital status 

Married 72 57 48 
University education 20 16 12 


Source: Data provided to the Commission by Jon Pammett, based on National Election Studies and 
Gallup Polls. 


Note: Each cell represents the percentage of voters, ADNVs, and uninterested non-voters for each socio- 
demographic category, e.g., 72 per cent of voters are married versus 48 per cent of the uninterested. 


Table 2.10 
Comparing voters, ADNVs and uninterested non-voters 
(per cent) 
Busy/ 
Voters ADNVS uninterested 

Vote doesn’t matter 

Strongly agree 6 15 26 
Political reading 

Often 46 28 11 
Interest in election 

Very interested 38 17 6 
Interest in politics 

Very interested 19 13 6 


Source: Data provided to the Commission by Jon Pammett, based on National Election Studies and 
Gallup Polls. 


Note: Percentages show proportion in each category who concurred with the indicated response category for 
each of the attitudinal items mentioned in Table 2.7. 


The survey data therefore show that, although non-voters who claim to 
have been administratively disfranchised are generally less interested in pol- 
itics than those who did vote, they are not as politically disengaged as those 
who simply declare themselves uninterested in voting. The fact that they 
did not vote at a given election does not necessarily represent a rejection of 
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the electoral process. Rather, it reflects the fact that some were not registered 
and others could not vote because of other factors, such as being away or ill. 

Individuals who are reasonably motivated will usually find ways of over- 
coming obstacles and voting. Those less motivated, however, may be unwill- 
ing or unable to overcome the same barriers; thus they could well be deterred 
from voting despite an initial inclination to do so. These are voters who have 
voted in the past and will likely do so again in the future, though the chances 
of their doing so are likely contingent on easy access to the voting process. 

This interpretation suggests that reforms to make the registration and 
voting processes more open and accessible will increase the likelihood of 
these non-voters casting ballots. The objective of electoral reform must be to 
eliminate or at least to reduce significantly the barriers to and costs of voting 
as long as the integrity of the process is not jeopardized. 


MAKING THE REGISTRATION AND VOTING PROCESSES VOTER-FRIENDLY 


Introduction 

Registration and voting must facilitate voter turnout if the right to vote is 
to be secured. Both processes stand in need of major reform. The registra- 
tion system needs to be revamped fundamentally to ensure that, insofar 
as possible, it is accessible to those wishing to register and its coverage of 
qualified voters is complete and accurate. The voting process also needs 
to be updated to remove rigidities and complexities, to bring voting meth- 
ods into line with the best practices of electoral systems elsewhere in Canada 
and abroad, and generally to make the process voter-friendly while pre- 
serving the integrity of the vote. 

Given the procedural character of the registration system and the voting 
process, the reforms we propose are necessarily detailed. In this chapter, 
therefore, we outline the principles and general direction of the reforms 
we consider essential. A more detailed discussion and specific recom- 
mendations are provided in Volume 2 of our report. 


The Registration of Voters 
The registration of voters serves two fundamental purposes: it determines 
the eligibility of voters to vote, and it prevents them from voting more than 
once. In these ways, registration is a regulatory mechanism to ensure the 
integrity of the vote. Assembling voters lists for each constituency also assists 
candidates and parties in canvassing voters and encouraging their support- 
ers to vote. In these indirect ways, voters lists are an important instrument 
for mobilizing voters, thereby promoting political participation and voting. 
Canada’s approach to the registration of voters consists of three phases: 


1. Anenumeration or census of voters, administered by returning officers 


in each constituency using specially appointed enumerators for each 
polling division. 
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2. Revision of the preliminary lists produced by the enumeration. This is 
structured as an appeal process; those not enumerated may apply to be 
registered, corrections may be made, and objections to those on the 
preliminary lists may be raised. 

3. In rural polling divisions, those not on the voters list can register and 
hence vote on election day at their polling station if another registered 
voter from the same polling division vouches for them. 


The enumeration process is marked by two major characteristics. First, 
it is initiated by the state through a nation-wide enumeration carried out 
by enumerators under the direction of returning officers in each constituency. 
Second, enumeration is conducted only after an election is called. In both 
respects the Canadian approach is unique among democracies. 

Keeping the onus on the state to seek out voters and enrol them ona 
voters list was strongly supported at our public hearings. Canadians do 
not favour any move toward a system where the onus rests on individual 
voters to register or to ascertain whether they are on the voters list. The 
experience in the United States, for example, has demonstrated that vol- 
untary registration entails major obstacles to voting. (Courtney and Smith 
1991 RC) On a practical level, voluntary registration is not an effective device 
to secure a meaningful right to vote. Ongoing struggles to reform the U.S. 
system attest to the deficiencies of voluntary registration. Great Britain, to 
take another example, has also experienced shortcomings in using a sys- 
tem of essentially voluntary registration. A 1987 study revealed that in 
1981, 2.5 million eligible voters were not on the register and another 
2.6 million people were wrongly included. (Pinto-Duschinsky and Pinto- 
Duschinsky 1987) 

We conclude that the registration system should continue to be based 
on state responsibility and should be conducted in a manner predicated on 
trust. These features are a solid foundation upon which to reform registra- 
tion in ways that maintain the integrity of the electoral process and improve 
its capacity to provide more complete and accurate lists of voters. 


Reforming Registration 

The present registration system is inadequate in several respects. 
Enumeration fails to register many voters, especially in major urban areas. 
Among those frequently missed by enumeration are homeless people or 
people living temporarily in shelters, students living away from home who 
wish to vote in their home constituency, voters with hearing or reading 
deficiencies, and voters who are fearful of unannounced visitors or visits 
from government officials. 

Second, the revision process, whereby those not registered by enu- 
meration can be enrolled on the voters list, is too complex, cumbersome 
and limited to serve this vital purpose effectively. Third, voters not on the 
voters list are permitted to register and vote on election day only in rural 
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polling divisions, as defined by the Canada Elections Act. This procedure is 
not available to those in urban polling divisions; if they have not been regis- 
tered through enumeration or revision, they cannot vote. 

These shortcomings have administratively disfranchised a significant 
number of voters. This need not be so; several reforms could eliminate 
these obstacles. As discussed more fully in Volume 2, they include changes 
in enumeration and revision and the extension of election-day registration 
to all voters. 

At the same time, enumeration is not the only effective way to compile 
preliminary voters lists, nor is it always the most cost-efficient. For the 1980 
general election, for example, the chief electoral officer decided that there 
was insufficient time to conduct an enumeration; he determined, however, 
that the final voters lists for the 1979 election, held nine months previously, 
would constitute satisfactory preliminary lists, which could be revised by 
a special registration drive. This approach cost a great deal less than con- 
ducting a new enumeration. It also resulted in fewer complaints than usual 
—and a large majority of these could have been avoided if voters in urban 
polling divisions had been able to register on election day. 

The 1980 experience demonstrated that a properly managed revision 
can produce lists of high quality when reasonably complete lists of voters 
already exist. Two provinces, Ontario and British Columbia, maintain con- 
tinually updated lists of voters. In Ontario, the lists are maintained by the 
Ministry of Revenue and are used for municipal and school board elec- 
tions. In British Columbia, the lists are maintained by Elections British 
Columbia and are used for provincial, municipal and school board elec- 
tions. With appropriate co-operation and technical modifications, these 
lists could be purchased and used by Elections Canada as preliminary lists 
for federal elections, thus eliminating the expense of enumeration in these 
two provinces. As outlined in Volume 2, our studies indicate that this 
approach is feasible and worth pursuing. 

Except for British Columbia, provinces and territories do not maintain 
continually updated lists for provincial elections; they conduct enumera- 
tions to compile preliminary lists during the election period. Alberta con- 
ducts its enumeration outside the election period on a three-year cycle. 
Newfoundland does so at the discretion of the provincial cabinet. 

In every case, then, voters lists are available at some point and could 
be used as preliminary federal lists if they were sufficiently current, assum- 
ing the co-operation of the agencies responsible for registration and the 
possibility of making the necessary technical modifications. Chief electoral 
officers from across Canada recognize the duplication of effort that exists 
and acknowledge that it serves no public policy or public interest purpose. 

Giving the chief electoral officer the authority to use provincial or ter- 
ritorial lists as preliminary lists would constitute a useful reform. Provinces 
and territories could also use final federal voters lists as their preliminary 
lists for elections if the federal lists were still current. Given that the cost of 
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the last federal enumeration was just over $27 million, while the total cost 
of all provincial enumerations for the most recent elections was approxi- 
mately another $30 million, such a measure would result in considerable 
savings to Canadians. Moreover, such an approach on the part of Elections 
Canada could serve as an incentive for one or more provinces and territo- 
ries to maintain continually updated lists, since their use by all levels of 
government would justify the initial investment and the ongoing cost 
of maintenance. 


The Voting Process 

For the vast majority of registered voters, the voting process is simple and 
accessible. On election day, they go to the assigned polling station, usually 
located relatively close to home, give their name and address to a deputy 
returning officer, receive a ballot, go to a voting booth and mark the ballot 
in secret, fold it so it remains secret, and return the folded ballot to the 
deputy returning officer, who places it in the ballot box. 

The Canada Elections Act is deficient, however, in instances where a 
voter, for one reason or another, is unable to exercise the franchise in this 
simple and straightforward manner. Although the Act does make some 
provision for voters who cannot vote in this manner, both its underlying 
philosophy and its specific provisions are less than voter-friendly. Voting 
other than on election day is not equally available to all voters, and for 
some this alternative is not available at all. Moreover, to use these and other 
exceptional procedures, a voter must be well informed about the details of 
the election law and must know well in advance that he or she will require 
their use in order to vote. 

To achieve our objective of securing the democratic right of voters to 
vote, the philosophy that underlies the voting process must be changed. 
Elements of the process that have until now been considered exceptions 
must become extensions of the normal voting process. In addition, the alter- 
natives available to voters must be expanded to include procedures in use 
elsewhere in Canada or in other countries that have been shown to enhance 
access to the vote and to increase voter turnout. Finally, the Act must be 
simplified to ensure that these new provisions, as well as changes in exist- 
ing provisions, can be understood and used easily by voters, candidates 
and their agents, and election officials. 

The following alternatives to voting at a normal polling station on elec- 
tion day are provided in the Act: the advance poll; voting in the office of 
the returning officer; voting by proxy; voting at a mobile poll; and voting 
by special ballot. However, these alternatives apply only in limited circum- 
stances and for narrowly defined categories of voters. 

Advance polls enable voters to vote before election day on three spec- 
ified days. However, this opportunity is not readily accessible in many rural 
polls, especially in remote areas. The same shortcomings, especially the 
lack of accessibility, apply to the provision allowing voters to vote at the 
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returning officer’s office (essentially another form of advance voting) on 
certain days prior to election day. 

An alternative to voting in person on election day is the proxy vote. 
Registered voters who meet certain conditions can appoint another regis- 
tered voter to vote on their behalf at the first voter’s assigned polling sta- 
tion. This means that the voter’s vote is not secret; nor can the voter be 
guaranteed that the proxy vote will be cast as instructed. In any event, the 
rules governing this procedure are so complex and demanding that it is 
used infrequently. 

The Act also provides for the use of mobile polls, but only in very 
restricted circumstances. Mobile polling stations move to where voters are 
located and remain there only for the period necessary to conduct the vote. 
At polling stations established in hospitals, for example, the station may be 
closed for short periods to take the ballot box to patients confined to bed. 
Mobile polls may also be used for Canadian forces and public service voters 
living abroad. 

Except for members of the Canadian forces and public servants posted 
abroad, and their spouses and dependants living with them, there is no pro- 
vision to allow voters living abroad to obtain a ballot and then to tender the 
ballot in person to an election official or return it by mail. Finally, there are 
no provisions to allow voters with disabilities to vote using a special ballot. 


Reforming the Voting Process 

The Canada Elections Act must be adapted to expand and modify current vot- 
ing procedures — including reforms to ensure that the special needs of cer- 
tain voters are met — to make the exercise of the franchise as accessible as 
possible while still providing the safeguards necessary to ensure the secrecy 
of the vote and the integrity of the voting process. Our recommendations, 
presented in detail in Volume 2, are designed to produce a voting process 
with two basic components: ordinary voting and the special ballot. 


Ordinary Voting 

We propose that the ordinary voting procedures for voting at a voter’s 
assigned polling station and at advance polls be extended to include voting 
at temporary mobile polling stations in many more circumstances than 
now provided for in the Act. Mobile polling stations would be similar in 
all respects to regular and advance polling stations, except that they would 
be available only for a period sufficient to conduct the vote at specified 
locations, such as nursing homes or communities in remote areas. In this 
manner, they would be a useful complement to regular and advance polling 
stations. We also propose that the provisions governing advance polls be 
made more flexible and broadly available. Any voter who has reason to 
believe that it would be difficult to vote at an ordinary polling station on 
election day could vote at an advance poll. For maximum convenience, 
advance polls would be open for two days spread over two weekends. 
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Special Ballot 

We also propose to extend the use of the special ballot. The special ballot 
is now available only to members of the Canadian forces in Canada, 
Canadian forces personnel abroad and public servants posted abroad and 
their spouses and dependants living with them. This method of voting is 
extremely flexible, in that it allows voters to vote without having to appear 
at a polling station. The voter receives a ballot, marks it and returns it in per- 
son to an election official or by post to an election office. Several countries, 
including Australia, Germany, Great Britain, the United States and the 
Netherlands, as well as the provinces of Quebec, New Brunswick, Manitoba, 
British Columbia, Saskatchewan and Alberta, successfully use this kind of 
ballot, commonly referred to as a postal ballot. 


Time Off for Voting 

The Canada Elections Act provides that every employee who is a qualified 
voter shall have four consecutive hours to vote during the hours the polls 
are open on election day. If an employee’s hours of work do not allow for 
these four consecutive hours, the employer is to provide time off at regu- 
lar pay for the period necessary to meet this requirement. If an employer 
is required to provide time off for voting under this requirement, the hours 
provided may be arranged at the convenience of the employer. It is an 
offence for an employer to fail to abide by these provisions. 

The rationale for the four-hour provision, first introduced in the 1920 
Dominion Elections Act, is to ensure that every voter has a reasonable oppor- 
tunity to cast a ballot on election day. The provision thus contributes to the 
objective of securing the constitutional right to vote. Every province but 
Prince Edward Island has a provision for employees to have time off to 
vote, as do most other democracies. 

The obligation of employers is to ensure that employees have four con- 
secutive hours in which to vote. This does not necessarily require them to 
provide four hours during working hours. Rather, time off is combined, if 
necessary, with time when employees would not normally be working — so 
long as the four hours are consecutive during the time polls are open. 

At the same time, employers should not be required to pay employees 
for four hours of time off; a maximum of two hours of time off at regu- 
lar pay should be sufficient in all but a few circumstances. For instance, 
employees who work 12-hour shifts that encompass the hours of voting 
on election day, and who cannot vote within a two-hour period, could use 
the special ballot or vote at an advance poll. In the case of workers who 
are paid on an hourly, piece work, or other basis and who normally work 
during the period of time off work provided to vote, they should be paid 
the equivalent of what they would normally earn, for up to two hours of 
the time off work for voting. 

Employers and employees should reach an agreement regarding time 
off for voting. Employees should give adequate advance notice to their 
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employers regarding when they intend to vote, but employers should retain 
the right to determine when time off would be taken by employees and 
should not be required to pay employees for time that they would not nor- 
mally be working. 

The right to time off for voting does not apply to certain categories of 
voters working in the transportation sector if they are eligible to vote by 
proxy or are not working in the constituency where they are registered to 
vote and it would take them more than four hours to travel to their polling 
station. Given the changes we recommend, voters in these circumstances 
would now be able to vote by special ballot or at an advance poll. In addi- 
tion, there should be an exemption for employees who work too far away 
from their polling station to be able to vote during the hours that the polling 
station is open, as giving them time off work would impose a requirement 
on employers without achieving the purpose of the Act. These voters should 
also use the special ballot or vote at an advance poll. Finally, election offi- 
cials should be excluded from this provision, given their responsibilities 
on election day. 


Recommendation 1.2.11 
We recommend that 


(a) every employee who is a qualified voter have four consecu- 
tive hours to vote on election day; 

(b) employers be required to provide whatever time off is 
necessary to provide for these four consecutive hours at the 
convenience of the employer; 

(c) employers be required to provide regular pay for time off 
for voting to a maximum of two hours; and 

(d) this provision not extend to persons working as election 
officials on election day, Canada Elections Commission 
employees, or employees who, by reason of their employ- 
ment, are too far from their polling station to be able to vote 
on election day during the hours the polling station is open. 
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NOTES 


An enfranchised Indian was one who had given up his Indian status. 


An Act respecting the Public Curator and Amending the Civil Code and other 
legislative provisions (S.Q. 1989, c. 54); Mental Patients Protection Act (R.S.Q. 
P-41); Mental Health Act (R.S.O. 1980, c. 262); Mental Incompetency Act (R.S.O. 
1980, c. 264); Interpretation Act (R.S.O. 1980, c. 219); Dependant Adults Act 
(R.S.A. 1980, c. D-32); Mental Health Act (R.S.A. c. M-13.1); Mental Health Act 
(R.S.M. 1970, c. M110); Mental Health Act (R.S.B.C., c. 256); Neglected Adults 
Welfare Act (S.N. 1973, No. 81); Infirm Persons Act (R.S.N.B. 1973, c. I-8); 
Mental Health Act (R.S.P.E.I. 1974, c. M-9); Incompetent Persons Act (R.S.N.S. 
1967, c. 135); Mentally Disordered Persons Act (R.S.S. 1978, c. M-14); Mental 
Health Act (R.S.N. 1971, No. 80); Mental Health Services Act (S.S. 1984-85-86, 
c. M-13.1); Mental Health Act (R.S.N.B. 1973, c. M-10); Mental Health Act 
(S.N.W.T. 1985, c. 6); Mental Health Act (R.S.Y. 1986, c. 115); Mentally 
Incompetent Persons’ Estates Act (R.S.N. 1971, No. 234); Dependant Adults 

Act (S.S. 1989-90, c. D-25). 
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ACCESS TO ELECTED OFFICE 
a A 


de INTRODUCTION 

HE CHARTER STATES that every citizen has the “right ... to be qualified for 
membership” in the House of Commons, subject only to such reasonable 
limits prescribed by law as can be demonstrably justified in a free and 
democratic society. The qualifications established for membership are set 
out in the Constitution Act, 1867 and the Canada Elections Act. 

These qualifications are important for two reasons. First, they determine 
the eligibility of citizens to be candidates. Second, they set the requirements 
that must be met by citizens who wish to be candidates. In each case, the 
right to be a candidate must be considered in the context of parliamentary 
government and the norms that should govern this fundamental question 
of access in a free and democratic society. 

The right to be a candidate ensures that representative government is 
by citizens. Canadians elect members to the House of Commons directly. 
By contrast, the prime minister and the cabinet — the ministers of the Crown 
in whom executive authority is vested by the constitution — are not elected 
directly. They are selected through Canada’s system of responsible govern- 
ment. Nor are members of the judiciary selected by direct election; they are 
appointed by the prime minister under the Crown’s executive authority. 
Finally, the second house of Parliament, the Senate, is appointed by the 
executive. The only direct link between Canadians and these organs of gov- 
ernment, therefore, is through their representatives in the House of 
Commons. Under the constitution, these members are elected for a maxi- 
mum of five years. 

Canadian elections are primarily contests between the candidates of 
political parties; citizens who wish to be serious contenders for election to 
the House of Commons must therefore secure a party nomination. In 1988, for 
example, non-affiliated candidates represented 9.8 per cent of all candidates 
and received less than 1 per cent of the total vote. (This group of candidates 
included independent candidates and those who represented parties that 
had failed to meet the registration requirements.) (Bertram 1991 RC) Thus 
the right of citizens to be candidates can be exercised effectively only to the 
extent that the nomination process of political parties provides fair access. 

The question of candidacy therefore revolves around two groups of 
issues: the qualifications for candidacy found in constitutional and electoral law, 
and the processes political parties use to select candidates for election to the 
House of Commons. The first constitutes the formal or legal foundations 
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of candidacy, the second the realpolitik of candidacy. Our mandate requires 
that we examine both. 


THE RIGHT TO BE A CANDIDATE 

The Canada Elections Act requires that candidates be qualified voters. However, 
this is not a sufficient condition. The right to vote and the right to be a can- 
didate are not one and the same. The former confers the right to participate 
in choosing elected representatives; the latter confers the right to be a can- 
didate for elected office. This distinction arises because there are different 
responsibilities and obligations associated with the exercise of each right. 
Candidates and members of the House of Commons have responsibilities 
and obligations that go beyond those of voters, precisely because they are 
presumed to act on behalf of other citizens. This distinction has long been rec- 
ognized in Canada’s electoral law and that of other democracies. 


The Evolution of Qualifications 

As with the right to vote, the laws governing the right to candidacy for 
federal elections have had a chequered history. At Confederation, agreement 
could not be reached on a federal law to govern qualifications for candidacy 
or membership in the House of Commons. There was agreement, however, 
that senators should be barred from election to the Commons, and a pro- 
vision to this effect was included in the British North America Act, 1867 (now 
known as Constitution Act, 1867). As a consequence, provincial laws con- 
cerning candidacy prevailed, as they did for the franchise, and candidacy 
requirements varied across the country. 

Provinces had certain common requirements: candidates had to be 
British subjects, male and at least 21 years old. Every province had a prop- 
erty qualification greater than that required of voters, although the dollar 
amount varied from province to province. By Confederation, every province 
had also accepted that judges could not be members of the legislative branch 
and therefore could not be candidates. In addition, persons holding gov- 
ernment contracts could not be members of the House of Commons; 
neither could public officials. Because ministers received a salary from the 
Crown in addition to their stipend as MPs, they met the definition of pub- 
lic official. Members appointed to ministerial posts therefore had to resign 
their seats and seek re-election as candidates holding a ministerial port- 
folio, to obtain the approval of voters for this deviation from the principle. 
Finally, persons convicted of corrupt or illegal election practices were 
excluded from candidacy for specified periods of time. 

Provincial rules on ‘dual’ representation were not uniform. In Ontario 
and Quebec, members of the provincial legislature were eligible to be can- 
didates for and members of the House of Commons. But New Brunswick 
and Nova Scotia had taken legislative action on dual representation. In 
New Brunswick, members of the provincial legislature could be candidates 
for election to the House, but they had to resign their provincial seat before 
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they could sit in the Commons. Members of the Nova Scotia legislature 
could be neither members of the House of Commons nor candidates for 
election to the Commons. 

Finally, it was possible to be a candidate in more than one constituency, 
but a person could not hold more than one seat in the House of Commons. 
If elected in more than one constituency, the member had to choose which 
seat to hold. 

Parliament began to legislate on matters affecting candidacy and mem- 
bership in the House of Commons in 1873. That year a private member’s 
bill to disqualify members of provincial legislatures as candidates for the 
House of Commons was enacted. In the first House of Commons, members 
of the Ontario and Quebec legislatures held seats while retaining their 
provincial seats. In fact, a majority of both provincial cabinets held Commons 
seats. (Ward 1963, 65) The entry of Manitoba into Confederation in 1871 
brought two more members of a provincial legislature to the House of 
Commons. The bipartisan agreement to end this early practice recognized 
the need for MPs to be independent of the provincial order of government. 

In 1874, federal law eliminated the property qualification for candidates. 
This brought Canadian law into line with contemporary British and U.S. 
practice and acknowledged that the qualification had not been enforced. 

In 1878, federal laws tightened the provisions on government office 
holders and contractors to ensure the independence of the House of 
Commons from government. The 1878 statute also disqualified as candi- 
dates sheriffs, clerks of the peace, county Crown attorneys and registrars 
in recognition of their responsibilities for administering federal elections 
(which were still conducted by the provinces). Other than this provision, 
provincial public officials were not, and have never been, disqualified by 
federal law from candidacy for the House of Commons. 

Although multiple candidacies were never common, there were several 
instances in which candidates, particularly prominent political figures, con- 
tested two seats, notably Sir Wilfrid Laurier and Sir George-Etienne Cartier. 
Sir John A. Macdonald even contested three seats in a single general elec- 
tion: two in September 1878 and a third in October, since at that time, polling 
day did not have to be held on the same day across the Dominion. (Ward 
1963, 81) Of the 14 cases in which a candidate won two seats, 12 involved 
party leaders. The rationale for this practice was, first, to provide a safe seat 
for the party leader; the second reason was to have the party leader contest 
a seat previously held by the other party. Needless to say, the practice required 
a number of by-elections following the general election. (Ward 1963, 81-82) 

In 1919, federal legislation required that “members elected in two dis- 
tricts ... had to choose one of them or be penalized for it, unless it could be 
established that one of the candidatures was without their knowledge” 
(Ward 1963, 80-81) 

The same year, the electoral law was amended to extend the right to be 
a candidate to women, coinciding with the extension to them of the right 
to vote. 
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In 1931, the provision requiring ministers appointed following an elec- 
tion to resign their seats and seek re-election was repealed. This requirement 
had caused inconvenience to more than one government; it had also been 
an important factor in the constitutional crisis of 1926. Repeal of the provi- 
sion made ministers an “absolute [exception] to the general rule that an office 
of emolument disqualifies for the House of Commons”. (Ward 1963, 97) 

In 1948, the election law stipulated for the first time that candidates be 
qualified voters, although it did not require that candidates reside in the con- 
stituency where they sought election. In 1970, the law required that voters 
be Canadian citizens. In 1982, the Charter entrenched the right of every 
citizen to be qualified for membership in the House of Commons and thus 
to be a candidate, subject to the requirement that disqualifications must be 
prescribed by law and must constitute reasonable limits that can be demon- 
strably justified in a free and democratic society. 

As the right to seek membership in the House of Commons evolved, 
federal law established more firmly the independence of Parliament from 
the executive branch and from the provincial order of government. At the 
same time federal law maintained the practice of disqualifying certain cate- 
gories of persons as candidates. Some are disqualified by virtue of the pub- 
lic offices they occupy, and some are disqualified because they have been 
convicted of offences under the Canada Elections Act. 


Qualifications for Candidacy 
Prospective candidates must be eligible to sit in the House of Commons. Eli- 
gibility is defined by electoral law, constitutional law and other requirements. 

Some disqualifications are based on the office a prospective candidate 
already holds. Sometimes the nature of the office is incompatible with both 
membership and candidacy. In other cases, eligibility to be a candidate 
should be considered separately from eligibility to sit in the House of 
Commons; the offices in question may be incompatible with membership 
in the House, but not incompatible with candidacy. This crucial distinction 
is not found in the current electoral law. If this distinction were applied, it 
would be necessary for a successful candidate to resign from the office in ques- 
tion only after the election, before taking a seat in the House. 

In addition, there may be some categories of persons who should not 
be eligible for candidacy because their circumstances would not permit 
them to fulfil the responsibilities of candidates or the representative obli- 
gations of a member of the House of Commons. 

Finally, the elections act requires that candidates be qualified voters. 
This is a reasonable and necessary condition for candidacy since it estab- 
lishes who is a member of the polity. 


Recommendation 1.3.1 


We recommend that only qualified voters be eligible to be 
candidates. 
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Incompatibility of Offices 

Certain official positions are incompatible with candidacy and member- 
ship in the House of Commons. The three categories of persons affected 
by this criterion are senators, judges and election officers. 


Senators The Constitution Act, 1867 states that senators “shall not be capa- 
ble of being elected or of sitting or voting as a Member of the House of 
Commons” (s. 39). Senators are already Members of Parliament, and the con- 
stitution makes it clear that the two houses of Parliament have separate 
functions, powers and responsibilities in the legislative process. 

Separating the memberships of the upper and lower legislative chambers 
was an important development in the reforms that culminated in respon- 
sible government in the late 1840s. Along with other reforms, this separation 
served to ensure the independence of the lower house from the executive 
branch under the authority of the colonial governor. 

Separating the two houses also brought Canadian practice into line with 
the British tradition. The peers of Parliament, that is, members of the House 
of Lords, have always been disqualified from sitting in the House of Com- 
mons. This reflects the distinct and separate status of the House of Lords 
and the different representative roles of members of the two houses. 
Consequently, peers are disqualified from standing for election to the House 
of Commons. A 1960 controversy confirmed this traditional disqualifica- 
tion and led subsequently to the Peerage Act 1963, which made it possible 
for a hereditary peer to disclaim a peerage and thus to be a candidate for 
election to the Commons. Anyone holding a life peerage (the equivalent 
of a senator in Canada) would be obliged to renounce the peerage before 
seeking a seat in the House of Commons. 

Because the reason for disqualifying senators as candidates is 
fundamental to the Canadian constitution, we see no cause to alter this 
disqualification. 


Recommendation 1.3.2 


We recommend that senators be disqualified as candidates for 
election to the House of Commons while they hold office. 


Judges The Canada Elections Act provides that judges appointed by the 
Governor in Council, other than citizenship judges appointed under the 
Citizenship Act, are not qualified to vote. They are thereby disqualified as can- 
didates. A Federal Court of Canada decision has declared this disqualifi- 
cation from voting invalid. Moreover, we recommend that judges should 
have the right to vote. We see no conflict with their independence or impar- 
tiality implied by this right. It is a right of citizenship, exercised in secret. 

It does not follow, however, that judges should have the right to be 
members of the House of Commons. The independence of the judicial 
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branch is a fundamental principle of our system of government and requires 
that membership in the judiciary be separate from membership in the leg- 
islative branch. 

Moreover, the principle of independence, along with the principle of 
impartiality, also requires that judges not be eligible to be candidates for elec- 
tion to the House of Commons. Candidacy, even for candidates who are 
independent of any political party, implies partisanship. This is clearly con- 
trary to the basic idea of impartiality. Judges must be and must be seen to 
be impartial. 


Recommendation 1.3.3 


We recommend that judges, including federal, provincial and 
territorial judges, other than citizenship judges be disqualified 
as candidates for election to the House of Commons while they 
hold office. 


Election Officers | The chief electoral officer, the assistant chief electoral offi- 
cer and returning officers are not qualified to vote and are thereby disquali- 
fied as candidates. We recommend that these officials be given the right to 
vote. This is an act of citizenship and is exercised in secret. No conflict with 
the impartiality of election officers is implied by giving them the right to vote. 

Candidacy is by definition a public act of partisanship, however, and 
requires different criteria to preserve impartiality. The impartiality expected 
of permanent election officers, of the members and managerial and pro- 
fessional staff of the Canada Elections Commission that we recommend in 
a subsequent chapter, and of officials appointed for each election demands 
that they be disqualified as candidates. There is clear and obvious incom- 
patibility between their functions and candidacy. They cannot be both 
impartial officials responsible for conducting elections and participants in 
the electoral contest.! 


Recommendation 1.3.4 


We recommend that election officers, members of the Canada 
Elections Commission and the Commission’s managerial and 
professional staff be disqualified as candidates for election to 
the House of Commons while they hold office. 


Compatibility with Candidacy 

Some persons occupy official positions or have official relationships with 
government that are incompatible with membership in the House of 
Commons but not incompatible with candidacy. This applies, for example, 
to members of provincial legislatures and territorial councils, public 
servants and other public employees, and persons holding contracts with 
the federal government. 
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Provincial Legislators and Territorial Councillors Members of provincial 
legislatures and territorial councils are disqualified as candidates for the 
House of Commons while they hold office. Dual representation was abol- 
ished in 1873, under federal legislation prohibiting members of provincial 
legislatures from even being candidates for election to the House of Commons. 

We see no reason to return to dual representation. The constitution 
divides legislative authority between the federal and provincial orders of 
government, and the federal and provincial legislatures have independent 
authority over matters within their jurisdictions. Moreover, it is well estab- 
lished in constitutional law that neither Parliament nor a provincial legis- 
lature may delegate its assigned powers to the other. This fundamental 
constitutional fact means that the two orders of government must be dis- 
tinct and independent of each other. It follows that membership in 
Parliament and in provincial legislatures should be separate. 

The same logic applies to territorial councils, although they do not have 
the same independence from Parliament. Territorial governments are respon- 
sible for representing the interests of their citizens on matters authorized 
by federal law. For this reason territorial councillors should not be quali- 
fied to sit on a territorial council and in the House of Commons at the same 
time. Members of municipal councils are not covered by the Canada Elections 
Act. We do not believe that this constitutes a gap in the law, given that 
municipal governments fall within provincial jurisdiction. 

Federal law need not, however, disqualify members of a provincial leg- 
islature or territorial council from seeking election at the federal level if 
they wish to bring to the House of Commons policy issues or concerns per- 
taining to the province or territory they represent. The functions of candi- 
dacy do not entail the functions of an elected representative in the House 
of Commons. If elected, however, these members would have to resign 
their provincial or territorial seat before taking a seat in the House of 
Commons, as the Canada Elections Act now requires. Allowing these mem- 
bers to be candidates could result in a rise in the number of by-elections if 
they won but turned down a seat in the Commons; the likelihood of this 
outcome is small. Candidates in this position would be forced by public 
pressure to declare their intentions well before election day. This should 
also remove any conflict of interest between being a member of a provin- 
cial legislature or territorial council and being a candidate. 


Recommendation 1.3.5 

We recommend that 

(a) members of provincial legislatures and territorial councils be 
qualified as candidates for election to the House of Commons 
but be required to resign their seat in a provincial legisla- 


ture or on a territorial council if elected; and 
(b) the Parliament of Canada Act be amended accordingly. 
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Public Officials | A wide range of public officials are excluded from candi- 
dacy by the Canada Elections Act. The Act states that every person is ineli- 
gible “who accepts or holds any office, commission or employment, 
permanent or temporary, in the service of the Government of Canada at 
the nomination of the Crown or at the nomination of any of the officers of 
the Government of Canada, to which any salary, fee, wages, allowance, 
emolument or profit of any kind is attached, during the time he so holds 
that office, commission or employment”. Ministers are exempt from this 
provision, as are members of the Canadian forces on active service as a 
consequence of war, and members of the Canadian forces reserve who are 
not on full-time service other than active service as a consequence of war. 
Public servants and other public sector employees who have been granted 
a leave of absence to seek a nomination and be a candidate are also exempt 
from this provision. These public officials perform functions under the 
executive authority of the Crown, as represented by ministers. They can- 
not be members of the executive branch and the legislative branch at the 
same time, given their separate and distinct responsibilities. Their functions 
as officials within the executive branch are incompatible with membership 
in the House of Commons. 

As the current law implies, however, there is no reason to exclude 
these officials from candidacy if they obtain a leave of absence to seek 
a nomination and contest an election. The impartiality and neutrality 
expected of public officials relates only to the performance of duties spe- 
cific to their position. It ought not to imply that they are denied the right 
to seek a nomination candidacy or be a candidate. Moreover, given the pro- 
visions of the law with respect to leaves of absence, such persons are not 
rendered incapable of performing the duties of a public official in an impar- 
tial and neutral manner following an unsuccessful nomination or electoral 
effort. 

The Canada Elections Act covers all public employees who are consid- 
ered public servants under the Public Service Employment Act, as well as 
individuals employed by government agencies and corporations subject 
to the Canada Labour Code. It does not encompass order-in-council appointees, 
who are not entitled to leaves of absence. The law specifies, however, that 
public employees must be granted a leave of absence by the employer or the 
employer’s agent (such as the Public Service Commission) before seeking 
a nomination or contesting an election. If it is judged that the future effec- 
tiveness of an employee under the authority of the Public Service Com- 
mission may be impaired by contesting a nomination or an election, the 
request may be denied. On the other hand, employees whose employers are 
subject to the Canada Labour Code are entitled to a leave of absence. 

Three questions arise. First, should the right to take a leave of absence 
(rather than the right simply to apply for leave) be an entitlement? Second, 
should public employees at all levels, including those appointed by order 
in council, be entitled to this right? Finally, should leaves of absence extend 
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beyond the election campaign period to cover employees elected to the 
House of Commons? 

Public employees in six provinces are entitled to a leave of absence to par- 
ticipate in electoral politics: British Columbia (non-management employees); 
Alberta (all non-management personnel); Manitoba (all employees except 
deputy ministers and designated staff); Ontario (all but senior staff); 
Saskatchewan (all employees); and Quebec (all but deputy ministers, 
assistant deputy ministers and associate deputy ministers). In British 
Columbia and Manitoba, moreover, leave can be extended for five years 
if the candidate is elected. New Brunswick law provides that a leave of 
absence may be granted. This also applies to management personnel in 
British Columbia, whereas Alberta and Ontario make no provision for 
senior management. 

The right of citizens employed by the Crown to be candidates for elec- 
tion to the House of Commons should be limited only where it can be 
demonstrated that the public interest in an impartial and neutral public 
service would be seriously impaired by the exercise of this right. The prin- 
ciples of an impartial and neutral public service are described in a Statement 
of Principles Regarding the Conduct of Public Employees, published in 1986 by 
the Institute of Public Administration of Canada, which is an independent 
national association of public administrators from all orders of government. 
The statement makes it clear that impartiality and neutrality are required 
of public servants while in office. These principles do not require that pub- 
lic servants have a non-partisan personal history. Rather, impartiality and 
neutrality are to be judged on the basis of performance while in the employ 
of the state. 

This interpretation conforms with federal administrative practice. Many 
federal public service officials were once members of ministers’ ‘exempt’ 
staff — staff appointed by and serving ministers as partisan aides. The 
converse is also true. Departmental officials are often seconded to a min- 
ister’s office for short periods; this is common practice in several countries, 
including Great Britain and France. Further evidence of the possibility of 
impartial and neutral public service from people with partisan connections 
is the tradition of appointments to the rank of deputy minister of persons 
from outside the public service; they may have links to the prime minister 
or the party in power, but they are expected to eschew partisan politics 
while occupying a public service position. Moreover, to the extent that the 
public interest is served by the election of people with extensive knowledge 
of and attachment to the public sector, we should not be discouraging pub- 
lic servants from seeking office if that is their desire or requiring that they 
give up their livelihood to do so. 

If public service impartiality and neutrality do not require that public 
servants, even at the highest levels, have no political past — even an imme- 
diate past — it follows that all public employees should be entitled to exer- 
cise the right to seek nomination as a candidate and to be a candidate, 
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provided they take a leave of absence. This would be a leave of absence as 
an employee of the Crown, not leave from a particular position. The employee 
would be entitled to a position at an equivalent level if she or he returned; 
the guarantee would not extend to a return to the same position. 

The professionalism of the public service is the basis on which this right 
can be reconciled with impartiality and neutrality. To imply otherwise is to 
belie federal practices and traditions. Certainly, in individual cases there may 
be tensions between individual public servants who exercise this right and 
their political masters in the government of the day. But these tensions are 
present in any event, as ministers may suspect the loyalties of officials pro- 
moted to their current positions by a previous government or by proce- 
dures beyond the control of ministers. 

At the same time, we acknowledge that public servants have no right 
to tenure as public employees beyond the time necessary to seek a nomi- 
nation or be a candidate. In our view, the right to be a candidate should 
not entail any protection of an individual's position in the federal public ser- 
vice or as a member of the board or staff of a commission, agency or Crown 
corporation following an election. If elected to the House of Commons, the 
individual’s employment with the Crown should be deemed terminated. 
Public service employment legislation might provide for a leave of absence 
before or after the election period, as is the case in other jurisdictions, but 
this entitlement should not be inherent in the right to be a candidate. 


Recommendation 1.3.6 
We recommend that 


(a) federal public service employees and members of the boards 
and staff of commissions, agencies and Crown corporations 
have the right to a leave of absence, following the issue of 
the writ, to seek a nomination and to be a candidate in a 
federal election; 

(b) if the individual is not nominated, this leave of absence expire 
seven days after the nomination date; if the individual is a 
candidate, it expire seven days after a candidate has been 
declared elected; 

(c) public servants on such a leave of absence continue to receive 
the non-salary benefits to which they are regularly entitled; 
and 

(d) this not preclude any agreement between the above-noted 
employees and their employer about a leave of absence 
before or after the writ period. 


Persons Holding Contracts with Government | Every person holding a con- 
tract with the federal government is disqualified from being a candidate. 
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The rationale for this is the need to avoid conflict of interest if a contractor 
becomes a member of the House of Commons. The potential conflict of 
interest concerns a Member of Parliament, not a candidate. If persons hold- 
ing contracts with the government were elected, they would merely have 
to bring the contractual relationship with the government into line with the 
rules governing the conduct of MPs. Current provisions with respect to the 
letting of contracts with government require that their dealing be a matter 
of public record. We do not, therefore, see any reason to exclude any such 
person from being a candidate. 


Recommendation 1.3.7 


We recommend that the disqualification from being candidates 
of voters holding contracts with the government be removed. 


Ineligibility 

Finally, some categories of persons may be declared ineligible to be candidates 
because they cannot meet the requirements of candidacy or membership 
in the House of Commons; those who cannot fulfil the conditions of mem- 
bership in the House should not be eligible to be candidates. They include 
people legally deprived of the right to manage their affairs, Canadian citi- 
zens who are foreign residents, and certain prisoners and persons who have 
been convicted of corrupt or illegal practices under the Canada Elections Act. 


Legal Capacity The right to bea candidate requires that a citizen be able to 
meet certain legal conditions that have been imposed on candidacy to pro- 
tect the integrity of the electoral process. Candidates state under oath that 
their nomination papers are in order, that they consent to the nomination 
and that they have attested to the financial reporting documents submit- 
ted to the chief electoral officer by them or on their behalf by their official 
agent. Candidates must be legally responsible for actions taken during a cam- 
paign and be able to be prosecuted if the Act is contravened. Those who have 
been legally deprived of the right to manage their property and persons 
under the age of 18 cannot perform these functions of candidacy or accept 
the legal responsibilities entailed. It follows that these persons cannot meet the 
statutory requirements to be candidates, even if some of them are qualified 
as voters. 

Given the strong public interest in the integrity of electoral law as it 
pertains to the conduct of candidates, all candidates must be able to act 
with full legal authority and responsibility. 


Recommendation 1.3.8 


We recommend that voters who have been legally deprived of 
the right to manage their property be ineligible to be candidates. 
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Canadians Living Abroad We recommend that voters living abroad be enti- 
tled to vote. Canadian voters living abroad are effectively disfranchised at 
present, but they are eligible to be candidates. 

To promote the aims of electoral contests and protect the integrity of the 
electoral process, it is justified to require that persons who wish to be can- 
didates be residents of Canada at the time their nomination is filed. Meeting 
this condition should serve as evidence that such candidates intend to take 
part actively in the election process and, if elected, to represent their con- 
stituents in Parliament. However, the Act should retain the current provi- 
sion that states that members of the Canadian forces on active service as a 
consequence of war have a right to candidacy. 


Recommendation 1.3.9 


We recommend that any voter not a resident of Canada on the 
date on which her or his nomination is filed be ineligible to 
be a candidate, unless a member of the Canadian forces on active 
service as a consequence of war. 


Prisoners Werecommend in Chapter 2 of this volume that, with some excep- 
tions, prisoners be entitled to vote. The question of their eligibility as can- 
didates and members of the House of Commons thus arises. The law does 
not address this question; prisoners are disqualified from voting and are 
therefore ineligible to be candidates. During our public hearings, many 
eroups argued in favour of extending the right to vote to prisoners, but they 
drew a distinction between the right to vote and the right to be a candidate. 

The rationale for excluding prisoners from candidacy and membership 
in the House of Commons is twofold. First, MPs are expected to represent 
their constituents and serve them in their dealings with government. 
Although prisoners might be able to perform some of these functions, it is 
obvious that they could not represent their constituents in Parliament from 
prison. Second, candidates must be able to participate in the election campaign 
to provide the electorate with the opportunity to assess their candidacy 
and to engage in a dialogue with them. Thus, persons serving sentences 
that overlap with the electoral period would be unable to carry out these 
necessary functions. 

The right of prisoners to be candidates must be balanced with the pub- 
lic interest in effective representation and operation of the House of 
Commons. The public interest requires that members of the House 
of Commons fulfil their duties on behalf of their constituents, including 
their legislative functions. 

At issue is whether voters would elect a prisoner given that the respon- 
sibilities of MPs require their presence in the House and its committees along 
with direct service to constituents and that these responsibilities cannot be 
discharged at a distance. It might seem reasonable to let normal conditions 
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and requirements apply and allow the electorate to decide. However, 
Members of Parliament must provide representation for all constituents in 
their constituencies — not only their supporters but also those who did not 
vote for them. Voters who voted for someone other than the winning can- 
didate have every right to expect their MP to represent them in Parliament 
and to provide the services expected of an MP. In Canada, those voting 
against the elected candidate usually constitute the majority of voters in a 
constituency. Those who voted against a winning candidate who was a pris- 
oner sentenced to a lengthy period covering all or a substantial part of the 
average term of Parliament would find themselves without an MP to represent 
them in Parliament or provide these services. 

In Quebec, the law allows prisoners to be candidates if they are serving 
a sentence of less than two years. The prisoner must meet all conditions of 
candidacy; beyond that, the decision is left to the voters. This rationale was 
used in MacLean (1987). The dispute centred on an individual who had been 
convicted of a criminal offence and who, by provincial law, was prohibited 
from being a candidate for five years. The decision was that, under section 
3 of the Charter, the law could not prohibit his candidacy. The choice, said 
the court, was to be made by the voters. 

In Australia and Great Britain, prisoners are not eligible to be candi- 
dates if they are convicted and imprisoned for more than one year. In France, 
prisoners are effectively barred from candidacy through a disqualification 
to enrol and hence to vote. 

However, in assessing who should have the right to candidacy, it must 
be emphasized that those seeking election to the House must also be able 
to fulfil certain crucial functions during the campaign period. These include 
participating in public debates and meeting with constituents, responsi- 
bilities that even a person serving a short sentence could not carry out if it 
coincided with the electoral period. Hence it is reasonable and appropriate 
that those unable to perform these essential functions of candidacy be ineli- 
gible to be a candidate. Obviously, these restrictions would not apply to 
those on parole. 


Recommendation 1.3.10 


We recommend that any prisoner who is serving a sentence 
that includes the period from nomination day to election day 
be ineligible to be a candidate. 


The rules of the House of Commons, however, do not demand removal 
of an elected member who is subsequently imprisoned. An MP can be 
serving a sentence for any offence and still remain a member of the House 
of Commons. To ensure that the representational needs of constituents are 
met, MPs who are sentenced to prison for more than six months should be 
required to resign their seat. 
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Recommendation 1.3.11 


We recommend that the Parliament of Canada Act be amended 
to require that any sitting member sentenced to prison for 
six months or more resign his or her seat. 


Persons Convicted of Corrupt or Illegal Practices Persons convicted of cor- 
rupt practices under the Canada Elections Act are excluded from candidacy 
for seven years; those convicted of illegal practices are ineligible for five years. 

Although we propose removing the concepts of corrupt and illegal 
practices from the elections act, we believe that the courts should still be able 
to impose penalties for conviction of certain serious offences; among the 
penalties would be exclusion from standing as a candidate at the next elec- 
tion. This would ensure that when this penalty was imposed, there would 
be a rational connection between the offence and the limit on the right to 
candidacy. This provision is required to fulfil a fundamental requirement 
of the electoral law — securing the integrity of the electoral process. 


Recommendation 1.3.12 


We recommend that the penalties for conviction of serious 
election offences include the provision that a judge can dis- 
qualify a person from being a candidate at the next election. 


Conditions of Candidacy 

Elections are conducted under rules designed to foster and secure the public 
interest in representative government. The public interest includes the need 
to ensure that the right to candidacy is not abused in ways that diminish pub- 
lic confidence in electoral contests or in the enforcement of election law. 


Simultaneous Candidacies 

The Parliament of Canada Act prohibits a person from seeking candidacy for 
election to the House of Commons in more than one constituency at the 
same time. Given the ambit of this provision, it properly belongs in the 
Canada Elections Act. 


Recommendation 1.3.13 

We recommend that 

(a) the Canada Elections Act prohibit a person from being a 
candidate for election in more than one constituency at the 


same time; and 
(b) the Parliament of Canada Act be amended accordingly. 
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Nomination Requirements 

Electoral laws in democratic countries invariably require that prospective 
candidates demonstrate that they have a degree of support for their can- 
didacy from other citizens. This does not necessarily require selection and 
nomination by a political party. It does, however, require nomination by a 
specified number of voters living in the constituency in which nomination 
is sought. This requirement is justified by the need to have elections contested 
only by candidates who have already demonstrated that they represent the 
political preferences of some voters. 

Electoral law also invariably requires that candidates certify, and be 
legally able to certify, that they will fulfil the legal obligations of candidates. 
These obligations are imposed to uphold the integrity of the electoral pro- 
cess and to assure the polity of effective enforcement of the electoral law. 
Moreover, given that elections are conducted largely at public expense, it 
is reasonable to ensure abuses do not occur. 

Persons who are unable or unwilling to meet these conditions must 
forgo their right to be a candidate. The conditions should not impose an 
unreasonable burden on citizens seeking to exercise this right; but at the same 
time it is not unreasonable that there be conditions. A balance must be 
struck between the right of candidacy and the public interest in fair and 
orderly elections. 

The Canada Elections Act requires prospective candidates to secure nomi- 
nation by 25 eligible voters living in the appropriate constituency and to pay 
a deposit of $200. The deposit is refunded if the candidate is elected or 
receives at least 15 per cent of the valid votes cast. The 25 signatures are 
required to demonstrate that prospective candidates have a measure of 
public support for their candidacy. The deposit seeks to ensure that the 
person’s candidacy is serious and related directly to the electoral process. 

These conditions are not adequate. The deposit is unfair in that it penal- 
izes too many candidates; the number of votes needed to claim reim- 
bursement of the deposit is often too high for all but the winner and the 
runner-up. Serious independent candidates, and even candidates from 
registered political parties, often lose their deposit with no public purpose 
being served. 

The deposit is also ineffective because, at $200, it is hardly a financial 
deterrent to a frivolous candidate. Many people consider it an acceptable 
price for the publicity that goes along with being a candidate. The deposit 
was Originally set at $50 in 1874 and then increased to $200 in 1882; it was 
an effective deterrent for that time. Adjusted for inflation, the deposit would 
now be set at $2500. 

The public interest in setting conditions on candidacy is twofold. First, 
there is a legitimate public interest in the integrity and effectiveness of elec- 
toral competition. Candidates should be required to demonstrate that they 
are serious. At the same time, financial obstacles should not be used to 
discourage candidacy. Rather, the seriousness of a candidacy should be 
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measured by the test of public support. Nomination by voters, rather than 
self-nomination, is meant to demonstrate public support. Given the expan- 
sion of the franchise and the average size of constituencies, however, 
25 signatures are not an adequate reflection of public support. 

The requirement that a candidate be nominated by 25 voters was set in 
1874, when the average number of voters in a constituency was less than 
5000. (Ward 1963, 214) The average number of voters in a constituency 
today is about 60 000 —a twelvefold increase. Taking these figures into consid- 
eration, and accounting for the time required to obtain signatures in support 
of anomination and the current geographic size of most constituencies, we 
conclude that a tenfold increase in the number of signatures required should 
be sufficient to serve the intended purpose. Except in constituencies now 
classified as Schedule III districts (which we suggest renaming as ‘remote 
constituencies’), a candidate for nomination should be required to obtain 
250 signatures of voters in that constituency; in remote constituencies, 
100 signatures should be sufficient. 

Further, given the distances that someone might have to travel to com- 
ply with the Act’s requirements for filing the nomination documents in per- 
son with the returning officer, we propose to allow the transmission of nom- 
ination documents to be carried out by facsimile or by filing them with any 
official designated by the returning officer. The official may then transmit 
the documents by whatever means possible, including facsimile, to the 
returning officer with the original documents mailed at the same time. 
Interveners before the Commission stressed the need for such flexibility, 
particularly in larger constituencies. 

Unlike the situation in 1874, when political parties were not recognized 
in election law, most candidates today are selected and endorsed by politi- 
cal parties that are themselves registered under the Canada Elections Act. 
Under the conditions for registration, political parties are required to demon- 
strate that they are continuing political organizations with a substantial 
base of support among the electorate. 

Their status as registered political parties means that they have a legiti- 
mate claim to nominate candidates through constituency associations. For 
candidates nominated and confirmed by the party leader in this way, the 
requirement to obtain signatures is redundant. 


Recommendation 1.3.14 


We recommend that 


(a) in the case of candidates of registered constituency associ- 
ations, the signatures of a member of the executive and the 
official agent of the constituency association be required, cer- 
tifying that the nomination has been made in accordance 
with the constitution of the association; 
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(b) in all other cases, the number of signatures required for nomi- 
nation be 250 voters in that constituency, except in remote 
constituencies, where the number required be 100; and 

(c) the returning officer be permitted to accept, as an original 
document, nomination papers received via facsimile. 


The second public purpose served by conditions on candidacy is ensur- 
ing the integrity of the electoral process and protecting public investment in 
the conduct of elections and the support of electoral campaigns. In this lat- 
ter respect, for instance, candidates are required to declare under oath that 
they will meet the Act’s financial reporting requirements. Candidates who 
fail to fulfil their obligation to report on contributions and expenses under- 
mine the integrity of the system and impose additional costs on the public 
treasury by forcing Elections Canada to initiate enforcement procedures. 

The candidate’s $200 deposit does not cover the expense of enforcement, 
nor is it a deterrent to candidates who do not fulfil their obligations. In 1988, 
92 candidates, or 6 per cent, failed to file their election expense returns by the 
deadline, and considerable expense had to be incurred to enforce the law. At 
the same time, the deposit imposes a penalty on candidates who do meet 
their obligations but do not obtain sufficient votes for reimbursement. 

Only those who do not meet their obligations under the law should be 
penalized. The cost to a candidate of failing to comply should therefore cor- 
respond to the costs resulting from this failure. Elections Canada estimates 
that the current cost of enforcement is a minimum of $1000. The deposit is 
not to deter frivolous candidates; this objective is achieved by requiring 
public endorsement for a nomination. Instead of making a deposit, there- 
fore, candidates should post a performance guarantee that would be refunded 
or cancelled if they met their obligations under the Canada Elections Act. This 
performance guarantee could also be posted for the candidate by supporters 
or an organization such as a constituency association or party. Under these 
new conditions, we do not believe the size of the performance guarantee 
would be a serious hindrance to candidates who intend to abide by the 
requirements of the law. 


Recommendation 1.3.15 


We recommend that candidates be required to provide a per- 
formance guarantee of $1000, the guarantee to be cancelled or 
fully refundable to candidates who meet their obligations to 
file reporting documents in accordance with the requirements 
of the Canada Elections Act. 


Candidates Who Fail to File a Report 


In Volume 1, Chapter 7, we recommend changes to the reporting require- 
ments of the Canada Elections Act. Currently, winning candidates who fail 
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to submit the required reporting documents lose the right to sit or vote in 
the House of Commons until the conditions are fulfilled. This provision, 
which was first introduced in the Dominion Elections Act of 1920, should be 
retained. Further, submission of the necessary reporting documents should 
be a condition for candidacy at the next election. These requirements are 
necessary to protect the integrity of the electoral process and constitute a 
reasonable limitation on the right to be a candidate. The reporting require- 
ments for candidates are not onerous; in fact, most candidates comply within 
the prescribed period. 

We recognize that this requirement places an explicit limitation on the 
Charter right to be qualified for membership in the House of Commons. 
However, given that the reporting requirement is not onerous — and the 
potential impact on the integrity of the electoral process is severe — a much 
greater burden is placed on the public interest. The lack of such a rule creates 
the possibility of abuse that can never be contained. We therefore conclude 
that limiting the right of those who have demonstrated unequivocally their 
unwillingness to abide by the minimal legal requirements of candidacy is 
reasonable and justified in a free and democratic society. 


Recommendation 1.3.16 
We recommend that 


(a) the requirement in the Canada Elections Act to submit the 
required reporting documents or lose the right to sit or vote 
in the House of Commons until the conditions are fulfilled 
be retained; and 

(b) candidates who have not complied with the Canada Elections 
Act reporting requirements for a previous election by the 
deadline for filing nominations in a subsequent election 
be ineligible to be candidates at that election. 


Right to a Leave of Absence 

Public sector employees whose employer is subject to Part III of the Canada 
Labour Code have the right to a leave of absence to seek a nomination and 
to be a candidate during the election period. This is not simply the right to 
apply for leave but an entitlement; the employer must grant the leave. In 
Quebec, a similar provision applies to all employers in the province. These 
provisions recognize that the right to seek nomination and be a candidate 
is diminished to the extent that some citizens are unable to do so because 
of the terms of their employment. 

The need to expand the opportunities for people from the private sec- 
tor to become involved in political life led to the funding of the Institute for 
Political Involvement, a national non-partisan organization whose member- 
ship included large and small companies, business associations and private 
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individuals. The Institute has prepared A Model Corporate Policy on Political 
Leave for Employees (1981) that draws upon the best practices of existing 
corporate policies. 

The model recommends that regular employees be entitled to a leave 
of absence to run for office, to return to the position they occupied or an 
equivalent, and to continue to participate in pension plans and other ben- 
efit plans while on leave of absence. Such provisions recognize that in many 
instances a person could not run for office unless the employer granted a 
leave of absence. They are of greatest benefit to employees whose finan- 
cial and family circumstances would make them hesitant to assume the 
risk involved in running for office if they were required to resign. By pro- 
tecting employment, such measures promote accessibility to candidacy 
and, ultimately, a more representative House of Commons. 

Analogous provisions are found in Canadian law for jury duty. Five prov- 
inces — Newfoundland, Quebec, Ontario, Saskatchewan and Alberta — rec- 
ognize in law that the performance of certain citizens’ public responsibilities 
takes precedence over the rights of employers with respect to employees. 

The right to candidacy is so fundamental that it is not subject to 
the notwithstanding clause of the Charter. The objectives of the Canada 
Elections Act should take precedence over federal or provincial laws gov- 
erning employer-employee relationships. To the extent that the right is 
exercised during a very limited period, the provision is not a major intru- 
sion into labour law, and it pertains directly to a central objective of 
the electoral process. This provision does not constitute an invasion of 
provincial jurisdiction. 

Seeking a nomination and being a candidate are fundamental acts of 
citizenship and should be treated as such when an individual’s employ- 
ment status affects his or her capacity to undertake them once the writ has 
been issued. The recommended provision in the Canada Elections Act for the 
electoral period does not preclude any agreement between employers and 
employees about a leave of absence before or following the writ period. 


Recommendation 1.3.17 
We recommend that 


(a) every employer, on receiving written notice, grant a leave of 
absence following the issue of an election writ to an employee 
seeking nomination and candidacy in a federal election; 

(b) if the individual is not nominated, this leave of absence 
expire seven days after the nomination date; if the indi- 
vidual is a candidate, it expire seven days after a candidate 
has been declared elected; 

(c) employees on such a leave of absence continue to receive the 
non-salary benefits to which they are regularly entitled; and 
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(d) this not preclude any agreement between employees and 
employers about a leave of absence before or after the writ 
period. 


The Right to Representation — By-Elections 

When a vacancy occurs in the House of Commons between general elec- 
tions, and the chief electoral officer has received a warrant for the issue of 
a writ from the Speaker of the House of Commons, the Governor in Council 
has six months to set a date for a by-election. This provision in the Parliament 
of Canada Act, coupled with the lack of a maximum campaign period for 
by-elections, means that residents of a constituency where an MP resigns or 
dies may be deprived of representation for a potentially lengthy period. In 
four instances in 1977-78, for example, constituents were without an MP 
for more than a year. 

Some flexibility is required in setting a date for a by-election, but this 
requirement must be balanced against the fundamental right of Canadians 
to representation. Thus we believe that the deadline for calling and hold- 
ing a by-election should be set at no more than 180 days from the day the 
Speaker of the House is informed of the vacancy. This would mean that 
the maximum period that constituents could be without a representative 
in the House would be six months, which as we discuss elsewhere is the 
maximum length of time a constituency should remain unrepresented. 
Further, the same restrictions on the length of the electoral period that apply 
to general elections should also apply to by-elections. 

The only exceptions would be when a vacancy occurs within six months 
of the expiration of the time limit for the duration of the House of Commons 
or when a general election has been called. In both these situations the gen- 
eral election takes precedence over the by-election. 


Recommendation 1.3.18 
We recommend that 


(a) the provision pertaining to the issue of a writ for a by-election 
be deleted from the Parliament of Canada Act; 

(b) the Canada Elections Act require that a by-election be called 
and held within 180 days of the day the Speaker of the 
House of Commons is informed of the vacancy; 

(c) the recommended election period of 40 to 47 days apply to 
by-elections; 

(d) if a vacancy occurs within six months of the expiration of 
the time limit for the duration of the House of Commons, 
the provisions pertaining to the issue of the writ for the by- 
election not apply; and 
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(e) if a writ has been issued ordering a by-election to be held on 
a date after the dissolution of Parliament, the writ be deemed 
to have been superseded and withdrawn. 


REPRESENTATION 


Representation in the House of Commons 

A generally accepted principle is that every Canadian voter should have 
an equal opportunity to seek a candidacy for election to the House of 
Commons. Membership of the House of Commons should therefore pro- 
vide, on average and over time, a relatively accurate reflection of Canadian 
society. Although the principles of electoral democracy do not demand that 
citizens be represented in the House of Commons in a manner that mirrors 
Canadian society, neither do they assume that citizens will be represented 
by a political class whose membership is restricted to certain segments of 
society. All things being equal, the House of Commons should reasonably 
reflect the country’s diversity. All things are not equal, however, if obstacles 
to participation inhibit and, in certain cases, deter members of certain groups 
in Canadian society from seeking candidacy. 

Sex, race, ethnicity and physical ability must not determine who can 
enter the political arena. The issue of representation takes on an important 
symbolic aspect since it contributes to the extent to which Canadians iden- 
tify with their representative institutions; people who are consistently 
underrepresented may feel alienated and thus reject institutions that do 
not allow for the accommodation of their identity. (Breton 1986) The com- 
position of the representative body also affects the type of issues that receive 
public attention, the priority attached to them on the public agenda, and 
how and when they receive consideration. This is not to suggest that all 
matters of public policy have different salience for different demographic 
segments of society, that opinion on public policy will always divide along 
demographic lines, or that normative or ideological considerations cannot 
unite individuals from different segments of society. At the same time, 
however, MPs elected only from a limited subset of Canadians cannot be said 
to represent our society fully in all its important dimensions. In this sense, 
a profile of MPs as a body over time constitutes a valid indicator of the 
Openness, equity and fairness of our electoral process. 

An examination of membership in the House of Commons reveals that 
major segments of Canadian society are underrepresented. Many of these 
segments have been demanding greater access to the political process for 
a long time. Over the past two decades, however, particularly in the debate 
leading to the adoption of the Charter, these demands have achieved greater 
prominence. Moreover, the Charter has provided a new focus for their 
demands and a new language of constitutional and political discourse with 
which to articulate them. (Cairns 1991) This was clearly evident in our pub- 
lic hearings generally and at our symposium on women’s participation in 
federal politics in particular. 
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Women are the most underrepresented segment of Canadian society. 
They account for more than 50 per cent of the electorate, yet in 1980 only 
5 per cent of MPs were women. In 1984 women accounted for just 9.9 per cent 
of MPs, and by 1988 the figure had risen to 13.2 per cent (see Table 3.1). 
Women are underrepresented by 74.1 per cent relative to their demographic 
weight. In other words, they are only 25.9 per cent of the way to attaining 
proportional electoral representation. As the Canadian Advisory Council 
on the Status of Women told us, “Despite modest improvements in the par- 
ticipation of women in public life since the Royal Commission on the Status 
of Women reported in September 1970, twenty years later we must con- 
clude, as did that Commission, that ‘the voice of government is still a man’s 
voice’.” (Brief 1990) Not surprisingly, an attitudinal survey has shown that 
women are consistently less likely to find current arrangements acceptable. 
(Blais and Gidengil 1991 RC) 

Ethno-cultural communities have also been traditionally underrepre- 
sented in the House of Commons. It appears, however, that some of these 
communities have greatly increased their representation. The difficulties 
inherent in this type of analysis will be discussed later in this chapter. 

Using 1986 census mid-term projections, members of ethno-cultural 
groups reporting either single or multiple origins other than French, British 
or Aboriginal constituted 21.7 per cent of the population. At the same time, 
16.3 per cent of MPs were from these groups (see Table 3.2). Excluding mem- 
bers of visible minorities, who face specific and distinct situations in seek- 
ing membership in the House of Commons, the electoral representativeness 
of ethno-cultural groups exceeds 90 per cent. 


Table 3.1 
The election of women to the House of Commons, 1980-88 
Percentage 
Percentage Percentage of electoral 
Year Party of MPs of population representation 
1980 Lib. 8.0 
PC 1.9 
NDP 6.0 
Total 5.0 50 10.0 
1984 Lib. 12.5 
PC 9.0 
NDP fie) 
Total 9.9 51 19.4 
1988 Lib. hin 
PC 12.4 
NDP 11.6 
Total 13.2 51 29.9 


Source: Young 1991a RC. 
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On the other hand, the situation of visible minorities, who are also 
defined according to ethno-cultural characteristics, poses a challenge. 
Defined as “persons, other than aboriginal peoples, who are non-Caucasian 
in race or non-white in colour”, visible minorities accounted for about 
6 per cent of the population in 1988 but 2 per cent of MPs, which places their 
electoral representation at 32 per cent. (Canada, Employment and Immi- 
gration Canada 1991, 25) There is some evidence of change as succeeding 
generations — the children and grandchildren of immigrants — are inte- 
grated into the Canadian political community. This does not, however, alter 
the fact that some communities have remained virtually excluded from the 
federal political process, despite a longstanding presence in Canada. 


Table 3.2 
The election of ethno-cultural groups to the House of Commons, 1984-88 
Percentage 
Percentage of electoral 
of population representation 
Percentage Percentage Ethno- Ethno- 
of MPs from of MPs cultural cultural 
ethno-cultural from minorities minorities 
minorities visible (visible Visible (visible Visible 
(visible minorities minorities minorities minorities minorities minorities 
Year Party excluded) only excluded)? only? excluded) only 
1984 Lib. 220 0.0 
PC 13.3 0.0 
NDP 10.0 10.0 
Total 14.5 is 15.4 6.3 94.2 ze5 
1988 Lib. 19.3 3.6 
PC 13.0 0.0 
NDP 9.3 7.0 
Total 14.3 2.0 15.4 6.3 92.9 37 


Source: Adapted from A. Pelletier 1991 RC. 


®The criterion used is ethnic origin. Ethno-cultural minorities here exclude British, French and Aboriginal 
(single and multiple origins). 

This percentage results from a special compilation of Statistics Canada census data that combined criteria 
such as ethnic origin, birthplace and mother tongue to determine if an individual is a member of a visible 
minority. See Canada, Statistics Canada 1990d. 


Aboriginal persons make up about 3.5 per cent of the population of 
Canada. Since 1960, when Indians living on reserves received the vote, 
there have been only nine self-identified Aboriginal MPs. Currently, 
Aboriginal persons make up about 1 per cent of MPs — for a rate of elec- 
toral representation of 28.6 per cent. Given the special status of Aboriginal 
peoples in Canada, the question of their electoral representation is dis- 
cussed separately in Chapter 4. 

Persons with disabilities have also faced major barriers to nomination 
and election to the House of Commons. Many of the barriers that impede 
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access by other underrepresented groups have also deterred participation 
by persons with physical disabilities. For example, the Canadian Association 
of the Deaf pointed to the escalating cost of seeking nomination: “For the 
average able-bodied person, [the cost of seeking a nomination for one of the 
larger political parties and running for political office] is a very expensive 
gamble to undertake. For a deaf or otherly-disabled person, it is quite 
frankly prohibitive.” (Brief 1990, 3) Persons with disabilities who wish to 
run for office must incur greater costs than those borne by others, over and 
above the costs associated with the normal use of assistive devices. 
Recommendations outlined later in this chapter address the obstacles iden- 
tified by representatives of persons with disabilities and should help to 
increase their presence in the electoral process. 

These shortcomings in representation have roots in our institutions and 
in our social and economic structures. It is thus important to understand 
the sources of these problems as they affect each group to determine whether 
and to what extent it is possible for electoral legislation to alter these struc- 
tures and thereby promote more equitable representation. 


The Electorate and Voting Preferences 

The issue of underrepresentation requires an assessment of whether dis- 
crimination exists in Canada’s political system and, if so, an indication of 
what its sources might be. The most obvious starting point is to ask whether 
these representational deficits result from discrimination by voters against 
candidates from the underrepresented groups. 

We do not have sufficiently strong evidence to answer this question 
definitively for all groups, but the hypothesis does not appear to be borne 
out in the case of women. Public opinion polls, survey research on voting 
behaviour and aggregate analyses of voting patterns do not indicate that 
voters discriminate against women candidates. Voters do not show a par- 
ticular preference for male politicians, nor do they appear to vote dispro- 
portionately for male candidates. As one study concluded, in similarly 
placed competitive circumstances women and men appear to perform 
equally well in election contests. (Hunter and Denton 1984) 

This finding may not apply to all underrepresented groups. Repre- 
sentatives of several visible minorities were clear on this point: they affirm 
that racial discrimination is present in our political system, and that it con- 
tributes to the relative exclusion of minorities from elected office. (Simard 
1991 RC) Representatives of these groups nonetheless agreed with repre- 
sentatives of women’s groups that we should also look for answers earlier 
in the electoral process, in particular in the candidate selection process. . 
Any discrimination by the electorate is unlikely to be overcome if members 
of underrepresented groups are unable to reach the starting blocks. 


Candidacy and Representation 


Evidence from our hearings and research suggests that the process of nom- 
inating candidates constitutes the most formidable barrier to members of 
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underrepresented groups. This is especially true in constituencies where 
nominated candidates of particular political parties have a good chance of 
being elected. 

The candidate selection process is particularly important because of 
the high turnover of MPs, through either the defeat or the retirement of 
the incumbent. This means that there are numerous opportunities for polit- 
ical parties to nominate candidates representing the full diversity of 
Canadian society and who have a reasonable chance of election. The charac- 
ter and impact of barriers to party nominations therefore warrant examina- 
tion. The process of candidate selection is addressed in detail in Chapter 5. 
Other parts of the process, however, have a demonstrable effect on under- 
represented groups. These are the focus of this chapter. 


Systemic Discrimination 

In assessing the underrepresentation of certain segments of society, it is nei- 
ther useful nor appropriate to assign blame to specific individuals or asso- 
ciations. No factor in the nomination process can be singled out to explain 
the persistent underrepresentation of some segments of society. Systemic 
discrimination exists in our society, and there is no reason to believe that 
political structures are any exception. Measures to address these systemic 
factors are thus required. This approach assumes that pervasive cultural 
attitudes and institutional practices have a great impact on certain groups, 
even if society succeeds in eradicating overt discrimination. 

The concept of systemic discrimination, though now widely accepted, 
is relatively recent. The 1971 U.S. Supreme Court judgement in Griggs 
accepted that the impact of a discriminatory action, rather than its motive, 
must be used to determine whether discrimination has occurred. The court 
ruled that when statistical data demonstrated that specific groups were 
dramatically underrepresented in particular occupations, this outcome, 
rather than proof of an intention to exclude specific groups, constituted 
sufficient evidence to conclude that systemic discrimination was present and 
that remedies were required. 

The concept of systemic discrimination is equally well established in 
Canadian human rights legislation and jurisprudence. The objective of 
the Canadian human rights legislation is to prevent discrimination rather 
than punish wrongdoing. This promotes the goal of equal opportunity for 
each individual to achieve “the life that he or she is able and wishes to have”. 
The 1987 decision of the Supreme Court of Canada in Action Travail des Femmes 
clearly indicated that the emphasis on discriminatory effects rather than 
intent was central to the Canadian Human Rights Act. In other words, the 
Supreme Court judgement underscored that a focus on whether there was 
intent to discriminate did not adequately deal with the many instances where 
the effects of policies and practices are unintentionally discriminatory. 

This discrimination does not necessarily mean lack of compliance with 
the law; rather, it often signals that unintentional — or systemic — factors 
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are at play. Discrimination often emanates from deeply ingrained cultural 
attitudes and practices; they may be unintentional or unacknowledged, 
but they systematically devalue members of certain social groups. Moreover, 
section 15(2) of the Charter on affirmative action programs provides that 
“any law, program or activity that has as its object the amelioration of con- 
ditions of disadvantaged individuals or groups” would not constitute a 
contravention of the equality rights guaranteed in section 15(1). This is an 
explicit recognition that equal laws can result in inequality if applied to 
persons in unequal circumstances. 

This approach to discrimination acknowledges that societies and insti- 
tutions adopt laws and practices that may have unintended or undesired 
effects on particular groups and that, when these effects can be shown to 
have occurred, positive steps can reduce and eliminate their discriminatory 
dimensions. In examining the underrepresentation of women and others in 
Canadian politics, we have therefore given considerable weight to the out- 
come of processes such as candidate selection and elections. 


Ethno-Cultural Minorities and Participation in the Political Process 

Relatively little research has been devoted to the political integration of 
racial and ethno-cultural minorities in Canadian society. A clear under- 
standing of this situation is complicated by the difficulties associated with 
defining ethnic identity and using Statistics Canada census data. The defi- 
nition of ethnicity is generally accepted to be based on objective criteria such 
as shared language, religion and culture and on subjective criteria that 
identify these characteristics. Furthermore, the identity of an ethnic group 
results from its relations with other groups, that is, the notion of ‘we’ and 
‘they’. Thus, as a result of these interactions, the boundaries of ethnicity 
tend to evolve over time. 

To determine the size of the Canadian ethno-cultural population, the 
census relies on self-identification to classify individuals into ethno-cultural 
groups. As a result, two individuals belonging to the same ethno-cultural 
community according to objective criteria would not necessarily be classified 
as belonging to the same ethno-cultural group if they responded differently 
to the census questionnaire. A second limitation in the data is that the choice 
of variables that refer to the objective and subjective criteria and the ques- 
tions used to collect census data have undergone significant changes over 
time, which some people have suggested could ultimately affect the valid- 
ity of meaningful comparisons. However, as Herberg observed, “the degree 
of comparability is not so variant that it seriously interferes with the use of 
census statistics relating to a particular ethnic factor”. (1989, xviii) 

A final methodological point worth noting in assessing the performance 
of ethno-cultural communities in the electoral system is determining who is 
an ethno-cultural candidate or MP. In the research conducted for us, the clas- 
sification of a candidate or an MP as belonging to an ethno-cultural group 
relied ona set of multiple criteria including place of birth, religion, language, 
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ancestry and participation in an ethnic association. (A. Pelletier 1991 RC) It is 
important to note that our research assumed, based on this classification, that 
the individual still identifies himself or herself as an ethnic individual, which 
(1) may not necessarily be the case and (2) may not be related to his or her 
desire to act as a representative or spokesperson for ethno-cultural groups. 

From the early days of Confederation until the 1960s, members of many 
ethnic and racial groups were virtually barred from entering the country 
by an “explicitly racist and restrictive immigration policy”. (Stasiulis and 
Abu-Laban 1991 RC) Further, and for almost as long a time, many racial 
groups were excluded from politics through the denial of the franchise or 
exclusion from candidacy. In some cases, these exclusions lasted until the 
middle of this century. 

Our public hearings and research revealed that many ethno-cultural 
groups have profound feelings of alienation in both their access to the vote 
and their participation in political parties and elected office. These findings 
echo the report of the parliamentary committee on the participation of visi- 
ble minorities in Canadian society (Canada, House of Commons 1984), which 
lamented the low rate of political participation among members of visible 
minorities. It stressed the lack of information on the electoral process, the 
desire of visible minority groups to engage in greater participation and the 
desire of parties to include them to a greater extent in their activities. 


Participation in the Electoral Process 

Interveners and members of visible minorities interviewed in the course 
of our research emphasized several factors to explain their absence from the 
electoral process. Chief among these was that the current enumeration pro- 
cess misses many members of visible minority groups because of language 
barriers and the hesitancy or reluctance of members of these communities 
to participate in a process they do not fully understand. Even if members 
of visible minority groups are enumerated, language difficulties and lack 
of understanding of the electoral process still act as impediments to voting. 
As Deborah Wong told us at our public hearings, “Language barriers and 
cultural differences ... may tend to alienate ethnic minorities from ... Canadian 
society, and maybe the democratic process as well.... lam concerned about 
them being part of our system and feeling comfortable, as well as making 
sure they understand the electoral process and voting.” (Calgary, 22 May 
1990) To overcome some of these problems, we recommend in Volume 2, 
chapters 1 and 2, several changes to registration and voting. 

To participate in the electoral process, a voter should be a citizen. 
Canadian citizenship is obtained after three years of residence. This pre- 
requisite to participate in the electoral process is liberal compared with that 
of many countries. This prerequisite remains important as a necessary tran- 
sition period to permit new immigrants to become more familiar with the 
Canadian political culture. This period should be perceived as the first step 
to increase the political competence of members of ethno-cultural groups 
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regarding the Canadian political system. Simard concluded, based on exten- 
sive interviews with members of several visible minority communities, 
that it was necessary to increase the political competence of members of 
visible minorities — that is, to develop a better knowledge of the Canadian 
political system and the electoral process — to increase their participation 
in the voting process. (1991 RC) As she pointed out, the lack of political 
competence of visible minorities may be accentuated by linguistic barriers, 
lack of information, individual level of motivation, as well as by some inter- 
nal factors such as religious differences and economic disparities or by the 
undemocratic background of the immigrant. This analysis underscores 
the importance of the role that education can play. 

In this regard, an examination of the written information provided to 
immigrants seeking Canadian citizenship is revealing. Overall, it suffers 
from a lack of comprehensive description of our electoral process; of the 
democratic values embodied in our electoral laws, which channel and give 
substance to the behaviour and actions of political parties, candidates and 
Members of Parliament; and of the rights of citizens and the democratic 
responsibilities they are expected to fulfil. 

Clearly, the education and language skills of prospective citizens have 
a direct bearing on these issues; but this does not remove the onus from 
immigration policies and programs to give prospective citizens the means 
to understand their new political structure and electoral system. Our obli- 
gation to new immigrants should not end with the decision to admit them 
to the country. Indeed our survey of citizenship judges revealed that better, 
more comprehensive and systematic educational programs for immigrants 
would facilitate and hasten their participation in the electoral process. 

Our recommendations aim to enhance the participation of new 
Canadians in the registration and voting process. This objective would be 
much easier to achieve, however, if greater and more systematic efforts 
were made to give new Canadians the opportunity to acquire a better under- 
standing of the process right from the beginning of their lives in Canada. 


Representation Within Political Parties and the House of Commons 
Although many presentations to the Commission focused on making the 
vote more accessible to members of ethno-cultural communities, increased 
representation of visible minorities within political parties and in the House 
of Commons was also a concern. 

Even after the right to vote and to stand for election was granted to 
ethno-cultural groups, the number of MPs from these groups remained 
small and their influence limited. This limitation is vividly captured in the 
tragic situation faced by two Jewish MPs of the 1930s, Sam Jacobs and Sam 
Factor, whose efforts to open Canada’s borders to victims of Naziism were 
ignored by the King government. (Abella and Troper 1982, 14-15) 

Between 1867 and 1964, fewer than 100 of the thousands of MPs elected 
were of an ethnic origin other than French, British or Aboriginal. Those 


Loe 
AGEZGsEES, SS TiO, SheloR-C L.ED (Osesrel GE 


few elected were largely of German, Ukrainian or Jewish origin. During 
this period, only two MPs were from visible minority groups. (Canada, 
Royal Commission 1970a, 282) Since 1965, representation of ethnic groups 
has been rising steadily: 121 MPs of other than English, French or Aboriginal 
origin have served in Parliament. Of these, more than 70 per cent were of 
Jewish or northern and eastern European origin (see Table 3.3). This is 
explained in large part by: (1) the demographic weight of Canadians of 
European descent, which exceeds 60 per cent, (2) the fact that for the most 
part they immigrated before 1967, and (3) the fact that, for many, their cul- 
tural heritage, political background and language helped accelerate their 
integration into Canadian society. 


Table 3.3 
Members of the House of Commons from ethno-cultural groups, by origin, 1965-1988 
Ethnic origin Number of MPs 
Southern European 22 
Northern and Eastern European 72 
African and Arab 5 
Asian, Indian, Filipino 3 
Latin-American, Haitian Z 
Black 2 
Jewish 13 
Australian, New Zealander 2 

Total 121 


Source: A. Pelletier 1991 RC. 


In the period 1965-1988, 10 of the 121 MPs from ethno-cultural groups 
were from visible minority communities. (A. Pelletier 1991 RC) The Canadian 
situation compares favourably with that in England where no member of 
a visible minority has been elected since the Second World War. (Anwar 
1986, 98) In the 1983 British general election there were 18 candidates from 
visible minorities but none were elected. (Anwar 1986, 104; Fitzgerald 1983, 
394) In Canada, there were 29 candidates from visible minorities in the last 
general election and six became MPs. The representation of visible minori- 
ties in the United States more closely resembles our own situation. In 1991, 
the electoral representativeness — that is, how the percentage of elected offi- 
cials from the minority group compares with the percentage of that group 
in the general population — of Blacks in the House of Representatives stood 
at 50 per cent and that of Hispanics at 33 per cent. (Interviews with Joint 
Center for Political Studies, Washington, DC; Congressional Black Caucus, 
Washington, DC) 
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Over the past decade, the three largest political parties have demon- 
strated increased sensitivity to the cultural diversity of the electorate, and 
to the need to include members of all ethno-cultural groups in their ranks 
and among their candidates. The Liberal and New Democratic parties have 
set up permanent internal structures for representing ethno-cultural groups, 
with a mandate to increase the participation of minorities in their party. 
All three parties have nominated greater numbers of candidates from racial 
and ethno-cultural minorities, in many instances in constituencies where 
the relevant group is present in large numbers. 

In general, ethno-cultural groups are now relatively well represented 
in the House of Commons. Visible minorities, however, remain an exception. 
To what is this exception attributable? Several factors have been suggested: 
latent or overt racism; the cost of pursuing a nomination; negative media 
coverage; and the lack of sufficient party support. We cannot underesti- 
mate the impact of these factors; they obviously limit the ability of members 
of visible minorities to participate fully in the electoral process. In partic- 
ular, we must highlight the role of the media in reinforcing the exclusion 
of visible minorities from the wider political process. In her research, Eileen 
Saunders found a clear pattern of exclusion in media coverage: “(i) minori- 
ties are underrepresented in the media; (ii) when present, minorities are 
represented in a limited range of roles, and those are usually characterized 
by their marginal status; (iii) minorities are represented as being different, 
whether in terms of basic personality characteristics or general aptitude 
for particular social roles; and (iv) alternative or oppositional definitions of 
their situation, emanating from minority groups themselves, receive little 
play in the media”. (Saunders 1991 RC) 

Some factors, such as the marginalization of visible minorities in media 
coverage, are unacceptable, and sustained efforts to change them are 
required. Others, however, must be assessed against the backdrop of the 
changing composition of Canadian society. 

A recent report from the Economic Council of Canada documents how 
Canada is rapidly becoming much more ethnically diverse. (Economic Council 
of Canada 1991) During the 1980s, Canada received 1.25 million immigrants, 
most of whom were members of visible minorities. Since the mid-1960s, the 
pattern of immigration has shifted dramatically, as shown in Table 3.4. Although 
Europeans once dominated immigration, the emphasis has now shifted to 
immigration from Asia, the Caribbean, and Central and South America. 

New immigrants face major cultural, political, social and economic 
change: finding work and a position in Canadian society naturally takes 
precedence over an interest in political participation. Research shows that 
there must be a certain degree of social mobility within a group to favour 
the emergence of ethno-cultural candidates. As Wolfinger pointed out: 
“Middle-class status is a virtual prerequisite for candidacy for major office; 
an ethnic group’s development of sufficient political skill and influence to 
secure such a nomination also requires the development of a middle class”. 
(1974, 49) This factor contributes to understanding the representative strength 
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of ethno-cultural communities, especially those of European origin whose 
class status, according to the 1986 census, is comparable to that of French 
and English Canadians. Some visible minority groups, because of their 
more recent immigration, have not achieved comparable economic status. 
We also must acknowledge that social and economic integration do not in 
themselves lead to political integration. The lack of political interest, at 
least at the outset, is reinforced by the fact that some immigrants may be 
disinclined to participate in politics. This is particularly true of those from 
countries with oppressive political regimes or non-democratic political cul- 
tures. Further, and closely related to social integration and political partic- 
ipation, two-thirds of visible minority group members are first-generation 
Canadians. Thus, it is clear that the process of adaptation and integration 
of Canada’s new immigrants into the social fabric will generally be char- 
acterized by a transition period. 

This transition period should be seen as a collective phenomenon that 
does not preclude the nomination of first-generation members of cultural 
groups. For instance, between 1965 and 1988, only 28 per cent (34/121) of MPs 
from ethno-cultural groups were born outside Canada. In 1984, this rate 
stood at 32 per cent (14/44) and in 1988 it rose to 42 per cent (20/48). For 
MPs from visible minorities, this rate was 40 per cent (4/10) between 1965 
and 1988 and 67 per cent (4/6) in 1984 and 1988. (A. Pelletier 1991 RC) This 
individual pattern does not, however, obviate the prerequisite for a tran- 
sition period. The fact that there is a high rate of ethno-cultural MPs born 
outside Canada is a good indication that they are facing fewer barriers than 
in the past. The period between immigration into Canada and nomination 
as a candidate will vary from one individual to another and depend on 
ethnic origin, age and other factors such as economic and social factors. 


Table 3.4 
Immigration patterns for Canada, 1986 
(per cent) 
Country /region of birth Percentage of total Period of immigration 
Europe 62.3 65% before 1967 
Asia VT 44% after 1978 
United States Vee -- 
Caribbean and Bermuda 5.0 59% between 1967 and 1977 
Central and South America 3.8 62% after 1978 
Africa 2.9 56% between 1967 and 1977 
Oceania 0.9 68% between 1967 and 1977 
Other 0.2 — 

Total immigrant population * 3908 150 


Source: A. Pelletier 1991 RC. Adapted from Statistics Canada 1986 census data. 
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Table 3.5 
Representation of visible minorities in the House of Commons, 1965-1988 


Visible minorities only 


MPs MPs Population 
Election Census (N) (%) (%) 
1988 1986 6 2.0 6.3 
1984 1986 3 Dat 6.3 
1980 1981 4 1.4 3.9 
1979 1981 3 fa 3.9 
1974 1971 3 1.1 20 
1972 1971 2 0.8 (a 
1968 1971 2 0.8 2.3 
1965 1961 0 0.0 2.0 
= 1951 _ — 1.9 
— 1941 — — li? 
— 1931 _ _ 1.1 
— 1921 _ — 1.2 
— 1911 —- _ 1.3 
— 1901 _— — 1.4 
1965-1988 — 10 - 


Sources: A. Pelletier 1991 RC; Canada, Statistics Canada 1990d; and 1961, 1971 and 1981 census data. 


Note: The 1984 and 1988 figures are based on the 1986 census, which for the first time provided a defini- 
tion for visible minorities. For all other censuses, because there is no special compilation of data on visible 
minorities, we used only the ethnic origin criterion; here we excluded British, French, Aboriginal and European 
(single and multiple origins, which are compiled only for the 1981 census). If the same methodology were 
used for the 1986 census, the percentage of visible minorities in the population would be 5 per cent rather 
than 6.3 per cent. 


Collectively, the political integration of members of visible minorities 
appears to span roughly one generation. As Table 3.5 shows, the 1988 rep- 
resentation of visible minorities in the House of Commons (2.0 per cent) cor- 
responds to their representation in the Canadian population at the time of the 
1965 general election. In other words, between 20 and 25 years elapsed before 
visible minority groups achieved representation equal to their demographic 
weight in 1965 in the House. This gap was more accentuated previously. 
Thus although current figures point to their underrepresentation, the situa- 
tion should be seen in the context of the political integration process and 
the time required to complete it. Moreover, the years needed to achieve 
representation in proportion to numbers appear to be shrinking. As noted 
by Stasiulis and Abu-Laban, “some of the barriers that are associated with 
immigrant status in a new country disappear or lessen for second and fur- 
ther generations”. (1991 RC) Their research suggests that the second genera- 
tion does not encounter barriers to participation in political parties and that 
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the party youth organizations tend to reflect the diversity of the institu- 
tions (such as universities) in which they are situated. This accelerated inte- 
gration is also imputable to an increased openness in Canadian society, 
including on the part of political parties and the electorate the heightened 
willingness and interest of members of visible minority communities to 
participate in the political process of their new society, and the growing 
number of visible minority MPs who serve as role models. 

This pattern by no means suggests that difficulties for members of 
visible minority groups in seeking representation can be dismissed on the 
grounds that, over time, they tend to disappear. We must recognize that 
the dynamics of political integration appear to be hastening the inclusion 
of members of visible minorities in the political process as they did for 
members of other ethno-cultural groups. Unrelenting efforts to eradicate 
racism from our society must be sustained. At the same time, ensuring that 
members of visible minorities have full access to the voting process, become 
more familiar with the Canadian political system, benefit from less biased 
media coverage and have access to a fairer nomination process is crucial in 
improving their participation. The electoral reforms we propose, taken in 
their entirety, should eliminate many of the barriers confronting members 
of minority communities, and facilitate and promote their access to the 
democratic process. 


Women and Underrepresentation 


Profile of Women Candidates and MPs in the 1988 Election 
Women are clearly underrepresented in the House of Commons, but it is 
not so clear how to assess the relative importance of the barriers that are 
said to explain this inequity. Any attempt to redress the current situation 
should be based on a solid empirical assessment of the effect of these bar- 
riers. A description of the current situation is a useful starting point. 
What can be said about the background of the women in the House of 
Commons — their education, their occupation and their political experience? 
How does this profile differ from that of the men in the House, from that 
of women who ran unsuccessfully for a seat, from that of women active in 
municipal politics or from that of women in general? Our analysis is based 
on a comparison of the biographical profiles of candidates for the three 
largest political parties who contested a seat in the 1988 election with the 
profiles of all members of the House of Commons. Although not discussed 
here, it is clear that differences exist among the parties in the educational, 
_ professional and other characteristics of the candidates and elected members. 


Women and Men in the House of Commons A much larger proportion of 
male as compared with female MPs are married (95 per cent compared with 
68 per cent) and, on average, male MPs have more children (indeed, a major 
percentage of female MPs have no children). The age profiles of men and 
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women in the House are generally similar, although more female MPs are 
concentrated in the 40-49 category than in the younger or older groups. 
The professional and educational backgrounds of male and female MPs are 
also similar. Virtually the same percentage of men and women in the House 
have a university degree. In their training and professional profiles, rela- 
tively more female MPs have a degree in the social sciences and relatively 
fewer a degree in engineering. There are relatively fewer lawyers among 
the female MPs but more with a background in business. Both groups of 
MPs appear to have had similar levels of experience in politics at the provin- 
cial and municipal levels. 


Women Candidates for the House of Commons Compared with women MPs, 
unsuccessful female candidates in the 1988 election were younger and had 
slightly fewer children. The unsuccessful candidates had a similar profile 
for university training, with a somewhat greater emphasis on studies in 
social sciences and less on economics and business administration. They also 
had a somewhat different professional profile, with fewer in law and business 
and more in education, administration and social services. The unsuccessful 
candidates more closely resembled the profile of the general population of 
female professionals. A final important difference concerned the lack of 
political experience for unsuccessful candidates. Less than 1 per cent of these 
women had a background in municipal politics (compared with 8 per cent 
for female MPs), and only 9 per cent had experience at the provincial level 
(compared with 15 per cent for female MPs). 


MPs and the General Population To what extent are the members of the 
House representative of the population in general? In several respects, the 
profile of MPs differs considerably from that of the general population. For 
example, and perhaps not surprisingly, the 25-39 age group is substan- 
tially underrepresented in the House, and the 40-49 group is overrepre- 
sented. One interesting difference between women and men is that women 
over the age of 50 are underrepresented among female MPs, and men over 
50 are overrepresented among male MPs. 

Roughly 65 per cent of the working-age population is married, with only 
a small difference between men and women. The percentage of married 
women MPs is roughly similar; but the proportion of married men MPs is 
much higher, underscoring the availability of strong family support for 
men and the difficulties facing women in combining a political career with 
family responsibilities. 

It is difficult to compare the occupational profile of MPs with that of the 
general population. There are no MPs who fall into the occupational category 
of workers or clerks, who constitute approximately 60 per cent of the 
general male and female labour force. On the other hand, 13 per cent of 
female MPs and 15 per cent of male MPs are lawyers; yet lawyers make up 
only a fraction of 1 per cent of the total population. Overall, it is clear that 
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the law and business categories are overrepresented in the House, among 
both women and men MPs, with underrepresentation among male MPs of 
the agriculture-fisheries category, and of the health care category among 
women MPs. 


Barriers to Entry 

Witnesses before the Commission and our research studies identified sev- 
eral barriers impeding women’s access to candidacy and to the House of 
Commons. Some of these barriers relate to broad social phenomena; as 
important as these factors are, they do not lend themselves to solutions by 
institutional or legal reform of the electoral system. For example, a fre- 
quently cited factor is the effect of sex role socialization: women have been 
socialized to see politics as an unsuitable, even undesirable, vocation. This 
is reinforced by the relative scarcity of female role models. A recent sur- 
vey of adolescents revealed that young men were much more interested 
in politics than were young women. This distinction begins as early as high 
school when almost 50 per cent of males, but only 33 per cent of females, 
indicate an interest in politics. (Hudon et al. 1991 RC) 

Among the structural barriers identified, however, two are para- 
mount. The first is the cost of the nomination process; the second is the 
lack of concerted efforts by political parties to support women seeking 
nominations. Although the two are clearly interrelated, we analyse them 
separately. 


Financial Barriers During our hearings, at the symposium on women in 
federal politics and in surveys, women identified cost as the most formidable 
obstacle to nomination. The impact is usually greater on women because 
they are generally at a financial disadvantage relative to men, and partic- 
ularly because women are more likely to find themselves in an expensive 
contested nomination: 47 per cent of women faced contested nominations, 
compared with 31 per cent of men in the 1988 election. (Erickson 1991 RC) 
They also receive fewer and smaller donations than men. As Judy Erola, a 
former federal cabinet minister, stated at our research symposium on women 
in federal politics: “I think we have to move ... to make donations to nomi- 
nations legitimate tax credits.... In that way you are going to be able to get 
women to donate to women. They still don’t make enough money but, if 
they can get a tax credit, they are more likely to do so.” (Symposium on 
the Participation of Women in Federal Politics, 1 November 1990) 
Women appear to lack the professional or social contacts needed to 
build financially competitive campaign organizations. This is illustrated 
by the characteristics of official agents; according to research conducted 
for the Commission by R.K. Carty (1991a RC), female candidates are less 
likely than men to have a professional as their official agent. The author of 
a study of women candidates for the Liberal Party in the 1988 election con- 
cluded: “The obstacles that women in the Liberal party faced in the 1988 
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election are systemic rather than openly discriminatory. The financial bur- 
den of an expensive nomination campaign ... [creates] more of an obstacle 
for women than for men ... who on the average have a higher income and 
more access to campaign funds [and] are in a better position to finance an 
expensive nomination.” (Leduc 1990, 43) 

This conclusion was confirmed by Janine Brodie in a survey of 47 women 
candidates for the three largest parties in the 1988 election. Funding out- 
weighed all the other factors that these women considered major barriers 
to nomination and to candidacy. In fact, more than 90 per cent of these 
women suggested that Parliament should set limits on the amount spent 
during nomination contests; some 80 per cent suggested that the limit be 
less than $5000. (Brodie 1991 RC) 

One factor that imposes an unequal financial burden on women seek- 
ing elected office is the cost of child care. Taxpayers can deduct the cost of child 
care required to earn income from employment or a business or to take an 
occupational training course. The deduction is not permitted, however, in 
the expenses incurred to seek nomination or be a candidate. For candidates 
responsible for the care of their children, child care is a necessary expense — 
one that they must incur if they wish to seek nomination and election. 


Party Support Over the past two decades, and further to the recommen- 
dations of the Royal Commission on the Status of Women in Canada (1970b), 
women’s groups inside and outside political parties have pressured parties 
to become more representative. The three largest parties have responded 
in some measure to these demands. Women’s commissions are now guar- 
anteed representation on the governing bodies of each of the party organ- 
izations, as well as at policy and leadership conventions. The NDP has given 
its governing bodies the mandate of equal representation of women and 
men. All three parties have established funds to assist women once they are 
nominated: the Ellen Fairclough Foundation of the Progressive Conservative 
Party (1983), the Judy LaMarsh Fund of the Liberal Party (1984), and 
the Agnes MacPhail Fund of the New Democratic Party (1986). These 
funds provide modest assistance — between $500 and $1500 — to women 
candidates, many of whom have used the grant for child care expenses. 
The leaders of these three parties have also given increased attention to women’s 
issues, including specific policies for women in the parties’ electoral plat- 
forms, and participated in the televised 1984 leaders debate on issues of 
concern to women. 

Since 1989 the Ontario NDP has had affirmative action guidelines for 
nominating and electing members of specific target groups. The objective 
was to set aside a specific group of ‘priority’ constituencies of which 75 per 
cent would be targeted for candidates from affirmative action groups: women, 
members of visible minorities, persons with disabilities and Aboriginal peo- 
ple. In the 1990 Ontario election, 27 per cent of the NDP members elected 
were women, double the percentage of women in the House of Commons. 
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At its 1991 convention, the federal New Democratic Party became the 
first large national party in North America to adopt a policy to promote 
the nomination of women candidates in a specified number of constituen- 
cies. The objective of the policy is to have women candidates in at least 50 
per cent of constituencies. 

Despite these initiatives, and in some cases strong statements by the 
leaders of all three of these parties on the importance of attracting more 
women into the political process, progress has been slow. This is true for 
the participation of women within political parties and the number of 
women seeking candidacy. The national leaders have called for broader 
representation, but local associations often appear reluctant to field women 
candidates. (Brodie 1991 RC) Constituency associations have considerable 
influence in the selection of candidates. Initiatives by the leadership to 
nominate women candidates are sometimes opposed by the executive of 
local associations on the pretext that such a decision would be “undemo- 
cratic’. This tends to occur in relatively safe constituencies, hence compounding 
the problem. 

The ideal index of local party support for women candidates would be 
to compare the number of women who ran for nomination to the number 
who became candidates and to the number who were elected. Unfortunately, 
statistics on the former are not available. A good index is the propensity of 
parties to nominate women in ‘losing’ or ‘unwinnable’, as opposed to ‘safe’ 
or ‘winnable’, constituencies. Lynda Erickson reports that in 1988, 30 per 
cent of all female candidates stood for election in constituencies consid- 
ered winnable for their party, compared with 51 per cent of all male can- 
didates. (1991 RC) These figures, based on a party’s past performance in a 
constituency, are lower than the figures provided by constituency associ- 
ations to assess the electoral chances of a candidate in their constituency. 
According to the local associations, 62 per cent of women candidates were 
in winnable seats, compared with 67 per cent of male candidates. Com- 
parisons of the number of women candidates and the number of women 
elected in recent elections appear to indicate that in the Progressive Conser- 
vative and Liberal parties, the gap is shrinking. In 1988, women represented 
12.5 per cent of all candidates for the Progressive Conservatives and 12.4 per 
cent of that party’s MPs (see Table 3.6). This is attributable in part to the 
strength of the party’s electoral victory; but the success of women candi- 
dates for the Liberals suggests that the national parties are making con- 
certed efforts to nominate more women in winnable constituencies. 


Women’s Role in Political Parties Within political parties, women continue 
overwhelmingly to occupy the lower rung or pink-collar positions. As shown 
in Table 3.7, except in the case of constituency secretary, women rarely 
account for more than 30 per cent of executive positions, election campaign 
managers or candidates’ agents. This confirms the conclusion of previous 
research on women’s party involvement: the higher the position, the fewer 
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women occupy it; and the more competitive the party in the constituency, 
the fewer the number of women involved in the local party association. As 
Bashevkin concludes, “Women’s numerical representation in [political insti- 
tutions] tends to be inversely related to both the level of party activity and 
to the competitive position of a party organization.” (1991 RC) 


Table 3.6 
Women: candidates and elected, general elections of 1980, 1984 and 1988 
Women Women 
candidates as elected as 
Women percentage Women percentage 
candidates of all elected of all 
Year Party (N) candidates (N) elected 
1980 Lib. 23 8.2 12 8.0 
PC 14 5.0 2 1.9 
NDP 32 11.4 2 6.0 
Total 69 8.2 16 5.0 
1984 Lib. 45 16.0 5 1a 
PC 23 8.2 19 9.0 
NDP 64 22.7 4 13.3 
Total 132 15.6 28 9.9 
1988 Lib. 51 ree} 13 Tou 
PC 37 125 21 12.4 
NDP 84 28.5 5 11.6 
Total We 19.4 39 13.2 
Source: Young 1991a RC. 
Table 3.7 
Sex of constituency association and campaign position holders, 1988 election 
(per cent) 
Male Female 
Constituency association president 80 20 
Constituency association treasurer 67 33 
Constituency association secretary 32 68 
Election campaign manager 72 28 
Election candidate’s agent 79 21 


Source: Carty 1991a RC. 


Entry to Politics Another troubling question is why so many fewer women 
than men seek nomination. Several factors appear to be at work here. 
Based on the socio-economic analysis presented earlier, it is clear that 
family responsibilities, still shouldered largely, and as a prime responsi- 
bility, by women, deter many competent and interested women from seeking 
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office at least until their children are older. A second factor is that women 
tend to have less employment security and thus face a greater potential 
impact if they lose their bid for public office at the nomination stage, as a 
candidate or following one term in office. As the Canadian Advisory Council 
‘on the Status of Women noted, “One of the most obvious financial costs 
associated with running for elected office is the risk to employment. Many 
women cannot afford to gamble their jobs on the chance of winning an 
election.” (Ottawa, 11 June 1990) 

Finally, it is clear that some women are deterred by the differential 
media treatment they receive as political contenders. Our research showed 
that although the coverage of women in politics has improved over the last 
two decades, it remains stereotyped, focusing much more often on women’s 
appearance, personal life and opinions about specific issues such as abortion. 
(Robinson and Saint-Jean 1991 RC) 


Comparative Experiences Women’s persistent underrepresentation in pol- 
itics has prompted different reactions in several countries to redress the 
problem. 

The United States, for instance, is an international leader in affirma- 
tive action to increase the participation of women and racial minorities in 
educational institutions and the workplace; it has not, however, adopted 
a similar approach to improving its political representation, despite a very 
weak record in electing women. Women currently make up only 5 per cent 
of members of Congress and 18 per cent of state legislators. Given the vast 
sums of money required to contest an election in the United States, attempts 
to achieve better balance in the representation of women have come largely 
through the efforts of private groups and political action committees, which 
have raised money for prospective candidates. They include Americans 
for Democratic Action, the National Organization of Women, the National 
Political Congress of Black Women, the National Women’s Political Caucus 
Victory Fund, the Women’s Fund and the Fund for a Feminist Majority. 
Despite their efforts, such groups have been unable to reverse the historical 
legacy of underrepresentation of women in U.S. politics. 

The most stringent measures and highest proportion of women among 
elected representatives are found in the Scandinavian countries. Many have 
attributed the strong showing of women in these countries (see Table 3.8) 
to their electoral system, which is based on proportional representation. 
Many advocates of proportional representation claim that it increases 
women’s representation. International comparisons reveal, however, that 
the relationship is more complex than this. 

Although some countries with proportional representation systems, 
including Sweden, Denmark and Norway, have a higher proportion of 
women representatives, others, including Italy, Belgium and Spain, havea 
smaller percentage of women representatives than countries with a plu- 
rality system. The evidence shows that proportional representation is neither 


a 2 
Rb PF OcROMPPNGIG GESLYEICTIVORR 2ly Die MIOICm A: ey 


a necessary nor a sufficient condition for achieving more equitable repre- 
sentation. The evidence from countries where women are now a strong 
force in elected politics is that the presence of mandatory requirements 
within political parties, as an explicit and immediate corrective to the his- 
torical underrepresentation of women, has been the principal cause of 
greater women’s representation. 


Fain cke Ga SERRGR in lower houses of legislature, international comparisons, 1988 
Country Percentage 
United States 5.3 
Australia 6.1 
Great Britain 6.3 
France 6.4 
Spain 6.4 
Portugal 7.6 
Belgium 8.5 
Switzerland 10.2 

Italy 12.8 
Canada 13.2 
New Zealand 14.4 
West Germany | 15.4 
Netherlands 20.0 
Denmark 29.0 
Sweden 30.9 
Finland 30.5 
Norway 34.4 


Source: Data supplied to the Commission by Janine Brodie. 


In Norway, for example, the number of female legislators jumped from 
15.5 per cent in 1975 to 34.4 per cent in 1985 after the Norwegian Labour 
Party adopted a rule in 1983 requiring that at least 40 per cent of each sex 
be represented in all nominations and all elections. The Swedish Democratic 
Party followed Norway’s example with the adoption of a 40 per cent rule. 
There, too, the results were immediate. Between 1975 and 1985, the pro- 
portion of women in the Swedish lower house increased by 10 per cent. 

The social democratic parties of Denmark and Germany adopted manda- 
tory requirements for representation on party electoral lists. Socialist parties 
in Portugal, Austria and Belgium have adopted a 25 per cent minimum, 
and their counterparts in France and Italy adhere to a 20 per cent rule. Last 
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year, the French socialists increased their mandatory requirement for the 
representation of women to 30 per cent. 

These findings suggest that it is the presence of mandatory requirements, 
rather than a proportional representation system, that has made a discernible 
difference in female representation in European politics. At the same time, 
it is also the case that proportional representation systems help national par- 
ties ensure women’s representation because they can generally exert control 
over the lists of candidates. If the national parties decide to, they can present 
a slate of candidates that includes a minimum proportion of women. In other 
words, proportional representation provides a tool that may facilitate the 
election of women, but its success requires that a political party be commit- 
ted to gender equality in representation. The decentralized approach to nom- 
ination in Canada makes it more difficult to ensure this objective is realized, 
because it requires the full commitment and co-operation of local associa- 
tions. Nominations, moreover, generally result from open conventions; such 
a competitive process does not lend itself easily to pre-ordained results. 


Toward Equitable Representation 

Experience in Canada and elsewhere demonstrates that providing equal 
rights in constitutional law does not in itself secure fair and equitable out- 
comes, even when the aptitudes of the contenders are comparable. Of 
course, when individuals of varying aptitude and interests are provided 
with similar opportunities, disparities will result. In certain domains, such 
as the economic sphere, liberal societies accept this outcome, although they 
often adopt policies in the pursuit of equality. In the political sphere, how- 
ever, the gap that exists between equality on the one hand and fairness and 
equity on the other must be closed. Formal equality under the law does 
not automatically erase systemic discrimination. Recognizing this funda- 
mental reality, many countries now adhere to the principle that it may be 
necessary to treat some groups differently to achieve a greater measure of 
political equality. As the Supreme Court of Canada noted in an important 
Charter case, “... the interests of true equality may well require differenti- 
ation in treatment”. (R. v. Big M Drug Mart 1985) 

Canada’s obligation to pursue political equality stems from at least two 
sources: our international obligations as a member of the United Nations 
and a signatory of international rights agreements and our own constitutional 
provisions in the Charter. 

The International Covenant on Civil and Political Rights,a document drawn 
up under the auspices of the United Nations, has been in force for Canada 
since 19 August 1976, when Canada became a signatory after unanimous 
agreement of the provinces and the federal government. Article 3 of the 
Covenant provides that: 


The States Parties to the present Covenant undertake to ensure the equal 


right of men and women to the enjoyment of all civil and political rights 
set forth in the present Covenant. 
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And article 25 provides that: 


Every citizen shall have the right and the opportunity, without any of the 

distinctions mentioned in article 2 [race, colour, sex, language, political 

or other opinion, national or social origin, property, birth or other status] 

and without unreasonable restrictions: 

(a) To take part in the conduct of public affairs, directly or through freely 
chosen representatives; 

(b) To vote and to be elected at genuine periodic elections.... 


A second United Nations document is the Convention on the Elimination 
of All Forms of Discrimination Against Women, to which Canada became a 
signatory on 9 January 1982. The Convention provides in article 7 that: 


States Parties shall take all appropriate measures to eliminate discrimi- 

nation against women in the political and public life of the country and, 

in particular, shall ensure, on equal terms with men, the right: 

...(b) To participate in the formulation of government policy and the imple- 
mentation thereof and to hold public office and perform all public 
functions at all levels of government. 


Special measures are an acceptable means of achieving equity in rep- 
resentation. Section 15 of the Charter provides that: 


1. Every individual is equal before and under the law and has the right 
to the equal protection and equal benefit of the law without discrim- 
ination and, in particular, without discrimination based on race, 
national or ethnic origin, colour, religion, sex, age or mental or physical 
disability. 

2. Subsection (1) does not preclude any law, program or activity that 
has as its object the amelioration of conditions of disadvantaged indi- 
viduals or groups including those that are disadvantaged because of 
race, national or ethnic origin, colour, religion, sex, age or mental or 
physical disability. 


Section 15 of the Charter provides for the possibility of special measures 
to address problems of systemic discrimination, and the Supreme Court 
of Canada has approved employment equity remedies to redress historical 
inequities resulting from systemic discrimination. 

Parliament has also enacted legislation such as the Employment Equity 
Act, whose purpose is to promote equity in the workplace. The Act states 
that the principle of employment equity “means more than treating persons 
in the same way but also requires special measures and the accommoda- 
tion of differences”. Further, at the federal level and in some provinces, 
companies with a certain number of employees must implement an employ- 
ment equity program to bid on government contracts. 
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The Supreme Court of Canada has also linked equality principles to 
the idea of representation in the legislature. (Carter 1991) The Court has 
recognized that the values and principles animating a free and democratic 
society — including equality — place effective representation at the heart of 
the guarantees in section 3 of the Charter. 

The Court stressed that respect for individual dignity and social equal- 
ity, and the need to recognize cultural and group identity and enhance the 
participation of individuals in the electoral process, all have a bearing on the 
interpretation of the section 3 guarantees. All of these concerns support mea- 
sures that would enhance the participation of women in elected assemblies. 

These precedents, the understanding of equality on which they are 
based, and the substantial body of evidence on the underrepresentation of 
certain groups in Canada’s legislatures require that we consider positive 
steps for the right to candidacy. The persistent underrepresentation of cer- 
tain groups can be positively linked to the practices of national political 
parties, particularly their local constituency associations, which function as 
gatekeepers of access to candidacy for most Canadians who belong to or 
share the values of these parties. Despite efforts in good faith by people in 
these parties to correct representational imbalances, the results have come 
up short; we are thus left to conclude that other forces must be at work. The 
absence of effective provisions for the nomination of candidates is a regret- 
table shortcoming of the current electoral law. 

In Chapter 5, we consider the role of political parties in greater detail. 
We consider their status under the law and their public responsibilities for 
the health of our democratic system. It is our objective to strengthen the 
role of political parties as the primary political organizations of democratic 
representative government. In pursuing this objective, we recognize their 
essentially volunteer character. At the same time, as organizations regis- 
tered under electoral law that receive substantial public financial support, 
political parties have public responsibilities in some critical respects. They 
are not state institutions, but neither are they purely private. 

One of the most critical functions of political parties is to recruit, select 
and nominate candidates. This process has a major impact on the extent 
to which Canadians’ equal right to candidacy is realized. To secure a mean- 
ingful right to candidacy, electoral law must address certain critical aspects 
of candidacy, including the cost of seeking a nomination and the selection 
process itself. These include the following matters. 


The Financing of Nomination Contests 

The cost of seeking a nomination is considered a barrier to candidacy for 
those underrepresented in the electoral process. Political parties are not 
equally competitive in all federal constituencies across Canada; each party 
has a reasonable chance of electoral success in only some constituencies. 
Party nominations in these constituencies are naturally more appealing, 
and therefore more competitive, than in constituencies where a party is 
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weak. If the selection process is to ensure better representativeness among 
candidates, there must be reasonable opportunities to secure nominations 
in competitive constituencies. In other words, steps are required to ensure 
that nomination is accessible in constituencies where there is a chance of 
being elected. 

Research shows that in constituencies where a party is competitive, sub- 
stantial sums of money and other resources are often needed to win a nom- 
ination. Other things being equal, individuals who do not have access to a 
network of contributors have less capacity to wage a competitive nomination 
campaign. (Carty and Erickson 1991 RC) In these instances, the candidate 
selection process cannot be said to be fair to all prospective contenders. 

Candidate selection thus stands in contrast to the electoral process. The 
Canadian experience since 1974 has demonstrated that costs can be checked 
effectively by electoral law through limits on campaign expenditures by 
candidates and political parties. Equally important, as discussed in Volume 1, 
Chapter 6, this experience has also shown that the competitive character of 
the electoral process is not diminished by such limits; if anything, compe- 
tition has been stronger since 1974. Our experience with tax credits for 
political contributions demonstrates further that fair and reasonable access 
to the financial resources necessary to mount an effective campaign can 
be enhanced while the responsibility of candidates to secure the funding 
necessary to conduct a campaign is maintained. 

The lessons of this experience, together with evidence from provinces 
with similar provisions, are instructive as we consider how to attack systemic 
discrimination in the political process. To date, Canada’s electoral law has not 
drawn on these lessons to enhance fairness in nomination contests, and the 
political parties and their local associations have been slow to respond to pres- 
sure from within. Only 15 per cent of local associations in the 1988 survey 
had set spending limits on nomination races. The Canada Elections Act does 
not apply to nomination contests;? no spending limits are imposed, and those 
seeking a nomination cannot issue tax receipts to their contributors. 

Competition has a dramatic effect on the level of expenditure. Commis- 
sion research shows that in constituencies that were highly competitive or 
when competition intensified, the level of expenditure was much higher than 
in less competitive constituencies. (Heintzman 1991 RC) Further, the absence 
of spending limits means that an individual seeking a nomination cannot 
estimate precisely, or even approximately, how much money will be needed 
to wage a competitive campaign. This uncertainty is a deterrent to many 
who might wish to seek nomination. As MP John Manley told the 
Commission, the possibility that they will have to spend large amounts of 
money to contest a campaign is a “deterrent factor to people ... who are not 
in a position to raise a lot of money... I think [the selection process] is too 
important just to be left to the parties and that limits should be imposed and 
disclosure of contributors should be part of that as well.” (Ottawa, 13 June 
1990) One other function of spending limits during general elections is to 
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ensure that the search for funds is not the dominant concern of the candi- 
date during the campaign; the same holds true for nomination contests. 

The financial obstacles to candidacy prevent many from seeking nomi- 
nation. As a result, the principle of fairness is compromised. In addition, 
only a few individuals from certain segments of Canadian society have the 
necessary resources, or access to them, to offer themselves as nominees for 
candidacy. Canadians therefore have less opportunity to choose their rep- 
resentatives from among individuals who are more broadly representative 
of society; their choices are limited unnecessarily. 

To remove the financial barriers to effective representation, reform is 
required on four fronts: (1) expenditure limits in nomination contests; 
(2) public financial support; (3) specific financial barriers to candidacy, that 
is, child care costs and the cost of assistive devices for persons with physical 
disabilities; and (4) party mechanisms to achieve broader representation 
in the recruitment process. 


Expenditure Limits Limits should be set on expenditures incurred by those 
seeking the nomination of a registered local party association. These limits 
should allow for competitive campaigns but at the same time ensure that 
access to financial resources not be the principal determinant of a successful 
nomination bid. Precisely how the law should be designed and adminis- 
tered, including disclosure provisions, is outlined in other parts of our 
report. Here we simply state our basic policy objective of promoting effec- 
tive representation by securing fairness in the nomination contests of reg- 
istered constituency associations. 


Recommendation 1.3.19 


We recommend that limits be set on spending by all persons 
seeking the nomination of a registered constituency associa- 
tion during the nomination period. 


Public Financial Support Especially for people underrepresented in the 
electoral process, fairness requires that there be public financial support 
for seeking the nomination of a registered constituency association. This 
can be achieved by one or both of two basic measures. The most direct 
method is to reimburse the campaign expenditures of those seeking a nomi- 
nation. Electoral candidates are reimbursed a percentage of their expendi- 
tures if they achieve a certain threshold of electoral support. The indirect 
method is to give those seeking a nomination of a registered constituency 
association the right to issue tax receipts for financial contributions to their 
campaigns. Under current law, contributions to electoral candidates benefit 
from this provision. 

On the basis of Canadian experience with these two methods of public 
funding for elections, we conclude that the first method would be much more 
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costly to the public treasury than the second method, assuming that the 
general features of both applied as an extension of the current system. 
Equally important, the cost of reimbursing expenditures would be driven 
largely by the expenditure decisions of those seeking nomination in light 
of their access to resources. In other words, the ability to spend would be 
rewarded. Although reimbursement is essential in general elections, because 
of the costs of campaigning in constituencies that average 60 000 con- 
stituents, the need to reimburse nomination expenses is less pressing and 
less important from the perspective of fairness. 

By contrast, the cost of a tax receipt approach would be driven pri- 
marily by the number of persons contributing to nomination campaigns. 
Assuming a ceiling on the amount credited for tax purposes, the incentive 
would be to obtain relatively small contributions from many supporters. 
Those who are now underrepresented, especially women, would clearly 
benefit from such a measure. This could also raise the number of Cana- 
dians who make political contributions and thus take part in the electoral 
process. 

On the basis of these considerations, presented in greater detail in 
Volume 1, Chapter 6, we conclude that extending the tax credit system for 
political contributions to nomination campaigns is the best method to pro- 
mote equitable representation at a reasonable cost to the public treasury. 


Recommendation 1.3.20 


We recommend that contributors to the campaigns of those 
seeking the nomination of a registered constituency associa- 
tion be eligible for tax receipts issued by an authorized officer 
of the association. 


Tax Measures 

(a) Child Care Expenses: A major cost facing many candidates seeking elec- 
tion, and one that imposes an unequal burden on women seeking elected 
office, is the cost of child care. At present, a taxpayer is permitted to deduct 
child care expenses, subject to certain restrictions and maximum amounts, 
from income earned from employment, from carrying on a business, or 
from scholarships, research grants or training allowances. A person is not 
permitted to claim a tax deduction for child care expenses incurred to seek 
nomination or to be a candidate. For those who are responsible for the care 
of their children, child care is a necessary expense while they seek nomina- 
tion or election as a candidate. As we have noted previously, the activity of 
seeking nomination and election are civic undertakings of the highest order 
in an electoral democracy. This should be recognized by acknowledging 
in the Income Tax Act that child care expenses incurred to seek nomination 
or election are a legitimate tax deduction. 
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Recommendation 1.3.21 


We recommend that the Income Tax Act be amended to include, 
in the list of activities for which such expenses are tax deduc- 
tible, child care expenses incurred by the primary caregiver 
when she or he is seeking the nomination of a registered 
constituency association during the nomination period or elec- 
tion as a candidate during the writ period. 


(b) Expenses Incurred for Assistive Devices: Many disabled Canadians face 
major expenses for medical technical devices. The Canadian Association of 
the Deaf “estimates that a deaf Canadian could expect to pay $10 000 for 
assistive devices in one year”. (Brief 1990, 3) To ensure that disabled people 
have equal access to the electoral process and are not unfairly constrained by 
the additional expenses they must incur, some changes are necessary. 

Money paid to an attendant who assists a disabled person, enabling 
him or her to perform employment duties, carry on a business or conduct 
research, is deductible (subject to certain limits) or eligible for the medical 
expense credit when no income is earned during the period for which the 
tax relief is claimed. These provisions for attendant care should be broad- 
ened to include the services of an attendant for a disabled person seeking 
candidacy or elected office. 

The Income Tax Act also allows transportation services as a medical 
expense credit but only if the travel is for medical reasons. Travelling 
expenses incurred in seeking a nomination or during the writ period do 
not qualify for this credit. 

If persons with disabilities are to be able to contest nominations and 
elections equally, some form of financial assistance is required to help with 
the cost of assistive devices. Although we are proposing a vote-based reim- 
bursement, we recognize that disabled persons may have to incur major 
expenses for technical assistive devices to enable them to carry out campaign 
activities. 

We therefore propose that candidates who obtain at least 1 per cent of 
the vote be reimbursed 75 per cent of their expenses incurred during the 
election period for assistive devices related to their specific needs in con- 
ducting an election campaign (such as special vehicles for candidates with 
mobility impairments), for expenses totalling a maximum of 30 per cent of 
their spending limit. 


Recommendation 1.3.22 
We recommend that 


(a) the Income Tax Act be amended to broaden the definition 
of attendant care to include the services of a person required 
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to assist a disabled person to perform the functions neces- 
sary to seek the nomination of a registered constituency 
association during the nomination period or to be a candi- 
date during the writ period; and 

(b) candidates who have obtained at least 1 per cent of the 
vote be reimbursed 75 per cent of their expenses incurred 
during the election period for assistive devices related to 
their specific needs in conducting an election campaign, for 
expenses totalling a maximum of 30 per cent of their over- 
all spending limit. 


Improving Candidate Selection The three measures just proposed affect 
individuals seeking nomination. The first two would affect political parties 
administratively, but none would promote different behaviour by the parties 
themselves. To remedy the underrepresentation of certain groups, partic- 
ularly that of women, the behaviour of party and constituency association 
executives must be altered to achieve more equitable representation through 
the recruitment process. 

Asa general policy, the three largest parties encourage the use of search 
committees in constituencies where there is no incumbent. Information sup- 
plied by these three parties indicates that the composition of search commit- 
tees differs from one party to another: in the Progressive Conservative Party 
a search committee can consist of between three and 30 members, with no 
specific requirements as to its composition; in the Liberal Party, search com- 
mittees consist of five or six members, including at least one woman; and in 
the NDP, they consist of an unspecified number of members, but, whatever 
their number, they must respect gender parity. The process for identifying 
the ideal candidate is relatively unstructured in all three parties, relying for 
the most part on the executive committee’s knowledge of the community. 
In selected constituencies, opinion surveys may be conducted to develop a 
profile of the candidate with the best chance of electoral success. 

The three parties rely to some extent on centralized information to iden- 
tify potential female candidates. Both the Progressive Conservatives and the 
NDP keep a central registry of potential women candidates, and the Liberals 
have a resource directory containing the names of persons who can help 
identify candidates at the local level. 

By comparison with other countries, recruitment by our parties, includ- 
ing the identification of prospective candidates, is neither rigorous nor 
systematic. The parties also fall short of the best private sector practices 
for executive searches. Effective search processes, in which the character- 
istics of the ideal candidate are identified in advance and potential candi- 
dates gauged against this standard, generally lead to the identification of 
more individuals who would qualify as representative candidates. 

At present, close to 50 per cent of constituency associations say they use 
a search committee. (Carty and Erickson 1991 RC) Further, about 7 per cent 
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of local associations without an incumbent asked the national or provincial 
level of the party to assist in identifying potential candidates. We do not have 
definitive evidence that local associations with search committees always 
identified the best candidates, but the evidence does indicate that search com- 
mittees are a powerful tool in encouraging women to run for nomination. 
In constituencies with a search committee, women contested 43 per cent 
of the nominations and won 30 per cent of them; in the absence of a search 
committee, women contested 27 per cent of the nominations and won 16 per 
cent of them. Equally important, most of the women who were encouraged 
to run did so in constituencies where they had a good chance of winning. 
(Carty and Erickson 1991 RC) 

In cases in which the constituency association received help from the 
party in identifying candidates, women candidates were more likely to 
be selected. Carty and Erickson report that 40 per cent of the Liberal and 
NDP associations that received help in identifying potential candidates 
nominated women, compared with 22 per cent that sought no outside 
assistance. (1991 RC) 

The evidence suggests that the presence of formal search committees 
and assistance from national parties in identifying prospective candidates 
broaden the recruitment process. Compared with the traditional approach, 
the use of these mechanisms, especially in combination, is more likely to lead 
to nomination contests and candidates that represent a broader range of the 
Canadian mosaic. 


Recommendation 1.3.23 


We recommend that the by-laws and constitutions of registered 
political parties require the establishment of formal search 
committees and commit the parties to processes that demon- 
strably promote the identification and nomination of broadly 
representative candidates. 


NOTES 


1. The Canada Elections Act renders ineligible for candidacy sheriffs, clerks of 
the peace and judicial district Crown attorneys while they hold office. This 
provision is an anachronism and has been for more than a century. The 
ineligibility of these officials dates from the time in the early years of 
Confederation when election administration was largely under provincial 
government management and these officials were used as returning officers 
and election officials. Given their roles in election administration, these offi- 
cials were rendered ineligible for candidacy by federal electoral law. Once 
the appointment of returning officers was vested with the federal govern- 
ment in 1882, this provision became obsolete. It has been overlooked each 
time federal legislation was revised, however. There is no reason for its 
continued inclusion in the Act. 
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There is one exception. Under section 214(1), the Canada Elections Act limits 
the amount that can be spent on notices of nomination meetings: 1 per cent 
of the amount the candidate was entitled to spend on ‘election expenses’ 
for the immediately preceding general election. This applies only to 
nominations that take place during the writ period. 
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abs INTRODUCTION 

HE RIGHT TO VOTE and the right to be a candidate for election to the House 
of Commons are necessary but not sufficient conditions to ensure that the 
electoral law promotes both the equality of the vote and effective repre- 
sentation. How we assign Commons seats to provinces and draw the con- 
stituency boundaries within provinces can also affect the degree to which 
we realize these two objectives. Equality of the vote is secured if the assign- 
ment of seats to provinces conforms to the principle of proportionate rep- 
resentation and if the drawing of constituency boundaries conforms to the 
principle of representation by population. Effective representation is secured 
if constituency boundaries are drawn to recognize the various communities 
of interest that exist within a province. 

In this chapter we examine and assess the processes and principles for 
assigning Commons seats to provinces and territories and for drawing 
constituency boundaries within provinces and territories. Although the 
two processes are related, that is, the boundaries of federal constituencies 
are drawn only after the number of seats for a province or territory has 
been determined, they are independent. We therefore present our recom- 
mendations for each in sequence. The two processes are sometimes referred 
to collectively as “redistribution”. For clarity, we restrict this term to the 
assignment of seats to provinces. We use the term “boundaries readjust- 
ment” to refer to the process of drawing constituency boundaries. 


THE ASSIGNMENT OF SEATS TO PROVINCES 


Parliament and Federalism 

Canada’s federal system means not only that citizens are subject to 
two orders of government, each with its own jurisdiction, but also that cit- 
izens are represented in Parliament on the basis of their membership in 
both the national and a provincial political community. 

As in all western federal systems, the representation of citizens as mem- 
bers of two political communities requires a “bicameral” federal legisla- 
ture — a legislature with two chambers. One chamber — in Canada, the 
House of Commons - represents citizens as members of the national politi- 
cal community. The second — in Canada, the Senate — represents citizens as 
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members of a provincial political community. The constitution requires 
that seats in the House of Commons be assigned to provinces on the basis 
of their proportionate populations. In contrast, the constitution requires 
that seats in the Senate be assigned to provinces in a manner that gives dis- 
proportionate (but not equal) representation to the less populous provinces. 
This distribution of Senate seats is meant to give the less populous provinces 
greater representational weight to counter the weight of the more popu- 
lous provinces in the House of Commons. In this way, the Senate is based 
on a ‘federal’ principle of representation. 

The original assignment of Senate seats in 1867 reflected this federal 
principle by creating three equal ‘divisions’, each with 24 seats: Quebec, 
Ontario and the maritime provinces (Nova Scotia and New Brunswick, 
each with 12 seats). Prince Edward Island was added to the maritime 
provinces division when it entered Confederation. It received four of the 
division’s seats; Nova Scotia and New Brunswick each lost two. Manitoba 
was given two Senate seats when it became a province; British Columbia 
was given three; and Alberta and Saskatchewan were each given four. In 
1915, the number of divisions was increased to four; in the new western 
provinces division, the four western provinces each received six seats. 
Newfoundland was given six seats on entering Confederation in 1949. The 
Northwest Territories and the Yukon received a seat each in 1975, so the 
current total of assigned seats is 104 (not counting eight senators appointed 
in 1990 under the terms of the Constitution Act, 1867, section 26). This allo- 
cation is shown in Table 4.1. | 

The Senate of Canada, unlike second chambers in other federal systems, 
including Australia, the United States and Germany, has not effectively 
realized the federal principle of representation. Although the less popu- 
lous provinces have a disproportionate number of seats, thus meeting this 
criterion of the federal principle, its members are neither elected (as in 
Australia or the United States) nor appointed by the governments of the con- 
stituent units of the federation (as in Germany). Rather, Canadian senators 
are appointed by the federal government (formally by the Governor General 
on the advice of the prime minister). This means that they have neither 
the legitimacy of popular election nor the legitimacy of appointment by 
provincial governments. Without the necessary political legitimacy, the 
Senate has not been able to use its considerable formal legislative powers 
in defence of the less populous provinces against the will of the House of 
Commons. 

Because the Senate as an institution fails to adequately realize the fed- 
eral principle of representation in Parliament, the assignment of Commons 
seats to provinces subsequent to the original plan has had to accommo- 
date demands from the less populous provinces for greater representation 
than they would be entitled to according to proportionate representation. 
The members of the House of Commons, accordingly, have been forced by 
the politics of federalism to use formulas that compromise the constitu- 
tional principle of proportionate representation. As the then President of 
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the Privy Council, Ramon Hnatyshyn, acknowledged in speaking to the 
proposed representation legislation in 1985, 


The relative imbalances which exist today and have long been accepted as 
necessary compromises on the principle of absolute representation by 
population will remain.... In a Parliament with only one elected House, 
our system has come to recognize the need of finding ways of ensuring ade- 
quate regional representation in the elected body. (Canada, House of 
Commons, Debates, 1 October 1985, 7186) 


Table 4.1 


Allocation of Senate seats 
(by province and territory) 


Province / territory Seats 
Ontario 24 
Quebec 24 
Nova Scotia® 10 
New Brunswick? 10 
Prince Edward Island@ 4 
Manitoba® 6 
British Columbia? 6 
Saskatchewan? 2 
Alberta? 6 
Newfoundland 6 
Yukon 1 
Northwest Territories 1 


Note: This allocation does not include eight senators appointed in 1990 pursuant to the Constitution Act, 
1867, section 26. 


“These three provinces form the maritime provinces division. 
°These four provinces form the western provinces division. 


Although the Senate of Canada did not come within our mandate, it is 
obvious that, should a reformed Senate effectively realize the federal prin- 
ciple, the formula for assigning seats to provinces could then adhere much 
more strictly to the principle of proportionate representation. As in Australia, 
this might still include a minimum floor for provincial representation as 
well as the assignment of Commons seats to the federal territories without 
unduly undermining the principle of proportionate representation. 


The House of Commons and Proportionate Representation 

Proportionate representation was adopted at the outset as the principle 
governing the assignment of seats to provinces in the House of Commons. 
Before Confederation, representation by population had been the subject 
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of persistent controversy among political leaders in the province of Canada. 
The Confederation settlement was possible largely because it divided the 
province into two separate provinces — Ontario and Quebec — and adopted 
proportionate representation as the basis for assigning Commons seats. 
This solution ended a long and bitter dispute over representation in the 
united legislature of the province of Canada, where Upper Canada and 
Lower Canada had had an equal number of seats since 1840, despite having 
unequal populations. 

The first House of Commons was based on an agreement among the 
Fathers of Confederation that secured proportionate representation in the 
distribution of seats to the four original provinces. It was mainly because 
of this adherence to proportionate representation that Prince Edward Island 
refused to become a province in 1867; it would have received five seats, 
which it regarded as inadequate. (Ward 1963) 

The Constitution Act, 1867 (then the British North America Act) contained 
a formula (section 40) that gave a fixed number of seats to one province, 
Quebec, and then assigned seats to other provinces according to their popu- 
lation relative to Quebec’s population/seat ratio. Quebec not only wanted 
to have its number of seats guaranteed at 65, the number chosen, but also 
had the advantage of a comparatively stable population and had neither 
the largest nor the smallest population. 

The 1867 formula also contained a provision minimizing the effect on 
any province whose population might subsequently decline relative to 
Canada’s total population. A province would not lose seats until its popu- 
lation had declined relative to the total population of Canada by more than 
5 per cent since the previous census. Thus began the Canadian tradition of 
minimizing the effects of declining relative population on representation. 


Proportionate Representation and the Representation of Provinces 
The entry of three new provinces in the decade following Confederation 
required a departure from proportionate representation. The political bar- 
gains struck when Manitoba (1870), British Columbia (1871) and Prince 
Edward Island (1873) entered Confederation resulted in each receiving greater 
representation than they would have been entitled to under proportionate 
representation. In at least the first two cases, the accommodation was con- 
sidered a temporary measure, given their rates of population growth. 
Manitoba, with a population that would not have warranted a single 
seat, received four, along with a guarantee that this number would be pro- 
tected until after the 1881 census and the subsequent redistribution. British 
Columbia, which would have been entitled to one seat, received six and 
was guaranteed this number permanently. Prince Edward Island received 
six seats when it entered Confederation in 1873; a strict application of pro- 
portionate representation would have given the province only five seats — 
the same number it considered too low in 1867. In this case, however, and 
for unknown reasons, no guarantee of seats was provided. 
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Based on these precedents, the Northwest Territories was given four 
seats in 1886, instead of the two it would have received on the basis of its 
population (it encompassed the present-day territories as well as what is 
now Alberta, Saskatchewan and part of northern Manitoba). Following the 
creation of Alberta and Saskatchewan in 1905, however, the number of 
seats they received (seven and 10, respectively) was justified on the basis 
of population. On being admitted to Confederation in 1949, Newfoundland 
received seven seats on the same basis. 

In each of these cases, the political bargains struck at the time a province 
or territory entered Confederation required consideration of both the prin- 
ciple of proportionate representation and the demand for a disproportionate 
number of seats in the House of Commons. This consideration did not always 
result in the overrepresentation of smaller provinces, as is shown by the 
cases of Alberta, Saskatchewan and Newfoundland. 

Various rules have also been used to protect provinces from the effects 
of declining relative populations. The first, as noted above, was in the 1867 
formula: a province would not lose seats until its population had declined 
relative to the total population of Canada by more than 5 per cent since the 
previous census. 

The maritime provinces were the first to suffer a loss of seats. In 1892, Nova 
Scotia lost two, and New Brunswick and Prince Edward Island lost one 
each. Although their populations had not declined absolutely, they had 
declined as a proportion of the national population since the 1881 census. 
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When these provinces incurred further losses at the turn of the century, 
they began to press for special consideration through both the political and 
the judicial process. Although the provinces were not successful in the 
courts, the eventual political outcome was the 1915 constitutional amend- 
ment guaranteeing a province no fewer seats in the Commons than it had 
senators. The immediate effect of this “senatorial floor” provision was to 
guarantee Prince Edward Island four Commons seats — the same as the 
number of senators it received on joining Confederation. This was one seat 
more than it would have been allocated under the 1867 formula after the 
1911 census. 

The first major overhaul of the redistribution formula took place fol- 
lowing the Second World War. The original formula had resulted in three 
provinces maintaining seats solely on the basis of the 1867 provision pro- 
tecting provinces from a loss of seats. The most significant consequence 
was that the largest province, Ontario, had maintained its original 82 seats; 
its population had declined relative to the national population since 1867, 
but never by more than the specified 5 per cent between two censuses. 

Without the formula’s protection, Ontario would have lost one seat fol- 
lowing the 1920 census, another three after 1931 and a further four after 
1941, giving it a total of 74 instead of 82. At the same time, Quebec main- 
tained its share of Commons seats at 65. As Norman Ward notes, “The 
demand for fair representation, which had been so familiar a cry in the 
mouths of Upper Canadian statesmen before Confederation, was logically 
taken over in 1946 by Quebec.” (Ward 1963, 53) 

The result was the adoption of a completely new formula in 1946 and 
its implementation in the 1947 redistribution. The formula established a fixed 
number of seats in the House of Commons — 255, which was raised to 262 with 
the entry of Newfoundland. The total population of Canada was divided by 
the number of seats, not counting the seat assigned to the Yukon and 
Mackenzie Territories, to obtain a quota; seats were then assigned to provinces 
by dividing their population by the quota, with the 1915 senatorial floor pro- 
vision still applying. The result was that all provinces except Prince Edward 
Island, whose seats were protected by the senatorial floor provision, had 
their number of seats determined by their share of the population. 

The 1946 redistribution formula was amended in 1952. First, no province 
would lose more than 15 per cent of the seats to which it had been entitled 
at the time of the previous redistribution. This provision was added to 
avoid a 25 per cent seat loss by Saskatchewan (from 20 to 15 seats) following 
the 1951 census. 

A second amendment provided that no province would have fewer 
seats than a province with a smaller population. This was required because 
Alberta would have had fewer seats than Saskatchewan, given the 15 per 
cent clause, even though Saskatchewan had a smaller population. 

In 1974, the formula was altered once again, as population changes had 
introduced deviations. The objective this time was to ensure that the smaller 
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provinces maintained their number of representatives while increasing 
adherence to the principle of proportionate representation. Achieving this 
required abandoning the idea of a fixed number of Commons seats. If no 
province was to lose seats from one redistribution to the next, the number 
of seats had to rise with real population growth. The 1974 formula was 
used just once, following the 1971 census, and the House expanded from 
264 to 282 members. (Balinski and Young 1981) 

After the 1981 census, a redistribution was begun as required by the 
1974 formula, but it was aborted when the House of Commons failed to 
complete its consideration of the reports of the electoral boundaries commis- 
sions. The formula had produced a House of Commons with 310 members. 
More significant, perhaps, were projected increases in the size of the House 
if the formula were maintained indefinitely. The number of seats was pro- 
jected to be almost 400 at the turn of the century — an increase of 40 per cent 
over 30 years. The result was a new formula: the Representation Act, 1985. 

The Representation Act, 1985 sets out the formula used for the redistri- 
bution carried out in 1986: 


1. Starting with 282 seats (the number of Commons seats in the 33rd 
Parliament), three are set aside for the two federal territories (two for 
the Northwest Territories and one for the Yukon). 

2. The total population of the 10 provinces is divided by 279 to establish 
a national quotient. 

3. The population of each province, as established at the decennial 
census, is divided by the quotient to determine the number of seats to 
which each province is entitled. 

4. Ifa province’s number of seats by this calculation is less than what 
it was in the 33rd Parliament (following the 1976 redistribution), the 
former is “topped up” to the latter. 


In 1986, this resulted in a House of Commons with 295 seats, 12 of 
which were top-ups, as shown in Table 4.2. 


The Representation Act, 1985: An Evaluation 

The Representation Act, 1985 substantially modified the principle of pro- 
portionate representation to an extent never before experienced. The con- 
sequences of the 1985 Act and the 1915 senatorial floor provision for 
proportionate representation are amply illustrated by the fact that under 
its first application, six of the 10 provinces had more seats than they were 
entitled to under proportionate representation (see Table 4.3). If current 
population projections hold, that number will increase to seven after the next 
redistribution, when Newfoundland will fall into this category. This would 
leave only Ontario, Alberta and British Columbia with seats determined 
solely on the basis of population; all three would be proportionately under- 
represented in relation to the other provinces. 
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Table 4.2 


Allocation of House of Commons seats 
(by province) 


Population 
Seats divided by 
prior to 1981 quotient Assigned 
1985 Act population Quotient (rounded) seats Adjustment 
Ontario 95 8 625 107 87 005 99 99 0 
Quebec 75 6 438 404 87 005 74 75 +1 
Nova Scotia 11 847 442 87 005 10 11 +1 
New Brunswick 10 696 403 87 005 8 10* +2 
Manitoba 14 1 026 241 87 005 12 14 +2 
British Columbia 28 2 744 467 87 005 32 32 0 
Prince Edward Island 4 122 506 87 005 1 4* +3 
Saskatchewan 14 968 313 87 005 11 14 +3 
Alberta 21 2 237 724 87 005 26 26 0 
Newfoundland 7 567 681 87 005 ih 7 0 
Total 279 24 274 287 280 292 +12 


Source: Canada, Elections Canada 1986, 17. 


*Guaranteed by 1915 senatorial floor provision. 


The intention behind the 1985 Act is not without merit. We heard from 
many Canadians who supported the right of smaller provinces to their pre- 
sent level of representation in the House of Commons. Because there are 
only 10 provinces and because the Senate inadequately realizes the federal 
principle, it is unlikely that Prince Edward Island — with a population that 
merits only one seat in the House of Commons on the basis of propor- 
tionate representation — could be persuaded or made to accept such mini- 
mal representation. 

Australia, for instance, sets the floor at five seats for each state in their 
federal House of Representatives, even though there is an effective Senate 
with equal representation for each state. Although the floor for state rep- 
resentation in the U.S. House of Representatives is one seat, the provision 
of two senators per state in the more powerful Senate adequately com- 
pensates the six states with only the minimum one seat in the House of 
Representatives. 

Because our redistribution formula has compromised the principle 
of proportionate representation, Canadian constituencies deviate from 
the national electoral quotient to a much greater degree (14.3 per cent) 
than either U.S. or Australian constituencies (6.4 per cent and 4.4 per cent, 
respectively; see Appendix A). In 1991, for example, Saskatchewan will have 
40 per cent more seats than it is entitled to by proportionate representation. 
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Put another way, a Member of Parliament from British Columbia will 
represent, on average, 25 000 more people than a Member from Saskatchewan. 
The guarantee that no province's seats will ever fall below the number 
it had in 1976 cannot be justified with reference to any principle of 


representation. 
Table 4.3 
Share of House of Commons seats and share of population, 1981, 1991 
(by province) 
1981 1991 
Percentage Percentage Percentage Percentage 
of seats of population of seats of population 

Newfoundland? 2.4 23 2.4 2.2 
Nova Scotia? 3.8 3.5 3.7 3.4 
Prince Edward Island® 1.4 0.5 1.3 0.5 
New Brunswick? 3.4 2.9 3.4 al 
Quebec? 25.7 26.5 25.3 25.4 
Ontario 33.9 Gob 34.7 36.8 
Manitoba? 4.8 4.2 47 4.1 
Saskatchewan? 4.8 4.0 47 3.7 
Alberta 8.9 9.2 8.8 9.4 
British Columbia 11.0 113 11.1 11.9 


Source: Adapted from Canada, Statistics Canada 1990b. 


“Denotes protected province in 1991 only. 
°Denotes protected province. 


If current demographic projections are accurate, the application of the 
1985 formula will increase the inequality among provinces over time because 
the size of the House can increase only to top up the seats of provinces that 
would otherwise lose seats (Table 4.4). The formula is thus a recipe for 
increasing the inequality among provinces. Discriminating against provinces 
with populations that are growing relative to national population growth 
can only cause unnecessary friction within our country. 

In short, the formula errs in two ways: it fails to give sufficient weight 
to the constitutional principle of proportionate representation; and its restric- 
tion on increases in the number of Commons seats, which works to penalize 
the provinces experiencing population growth, is not related to any prin- 
ciple of representation. 


A Return to Our Roots 


Within the current constitutional provisions for redistribution, assigning 
seats to provinces requires a formula that respects both the principle of 
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proportionate representation and the 1915 senatorial floor guarantee. Of the 
several formulas that have been used to redistribute Commons seats since 
1867, the one that came the closest to ensuring proportionate representation 
was the original formula of 1867. 


Table 4.4 


Prospective allocation of House of Commons seats: current formula, 1991, 2001, 2011 
(by province and territory) 


Percentage Seats Percentage 
of population? by population Adjustment? Total seats of seats® 


1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 
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Prince Edward 


Island 05:-.0:5: 0:4) pilhpyelag laid obese t4 405 oho toile 
Nova Scotia DA gel OP epi l Oy Gee ees | eo eee he OT Fe eet Ome 
New Brunswick 2:7 25° 244 08 lon Tyee Syed 10° 10 gid SA oes oe 
Quebec 25.4 24.82 24.4 sft ee 69m wi68u nid Oeanly 75.75 #5 253° 24.8n288 
Ontario 36.8 37.2 37. 103 104 10 — — — 103 104 105 34.7 344 345 
Manitoba h A 3.9943, 9e ed eg Hee 8 ep gd 4 A ea 
Saskatchewan... 3.72. 3.6.3.6 10. 10,.10 4 45,4 4 14 14 4¢. 046.046 
Alberta 94 10.0 104 26 2 2 -—- — — 26 28 29 88 93 95 
British. Columbia’ 14-9" 12.45.1216) 33°. 35r' gdb te O58 35) 35° TL By sino 
Northwest 

Territories 2 ot eee 
Yukon 1 1 1 

Total 278 209) 280)" Ove c28se. 24. 6300523050307 


Source: Adapted from Canada, Statistics Canada 1990b. 


“Percentage of the total population of 10 provinces; excludes the Yukon and NWT. 
°Seats added to bring provincial number to senatorial floor or last distribution less one. 
“Percentage of seats of 10 provinces; excludes three for the Yukon and NWT. 


If we returned to this formula, we would need to meet three require- 
ments in order to adhere to the intent of its original provisions. As in 1867, 
(1) one province must be selected as the base province, (2) the number of seats 
to be assigned to the base province must be established, and (3) a provision 
must be included to cushion the loss of seats for provinces with declining 
relative populations. In addition, because the senatorial floor guarantee 
must also be respected — and given the current distribution of Senate seats 
to provinces — there must be a provision that no province have fewer 
Commons seats than a province with a smaller population. In practical 
terms, this latter provision is required because Manitoba and Saskatchewan 
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are each guaranteed only six Senate seats, whereas Nova Scotia and New 
Brunswick each have 10 Senate seats, even though these two maritime 
provinces have smaller populations than the two western provinces. 

The original provision to cushion provinces with declining relative 
populations against loss of seats must be modified because, as noted pre- 
viously, it protected the seats of a large province, namely Ontario, rather 
than those of the smaller provinces as was originally intended. If increases 
in the total number of Commons seats are to be kept to a minimum, this 
provision should simply limit the loss of seats at any one redistribution 
to one. 

Under the 1867 formula, Quebec was the base province. If the House 
of Commons is to remain reasonably close to the size it is now, only four 
provinces can be candidates for the base province: Alberta, British Columbia, 
Ontario and Quebec. The projected relative population declines of the others 
would produce a national quotient that would increase the size of the House 
of Commons significantly. 

If either Alberta or British Columbia, the two fastest growing provinces, 
became the base, there would be an increase in the number of protected 
seats, including those in Ontario, after the redistribution of 2001. At the 
same time, of course, the number of seats assigned to the base province 
would remain the same (Table 4.5). Ontario’s projected population growth 
over the next 20 years is expected to be closest to the national average, but 
using Ontario as the base would also increase the number of protected 
seats. Just as at Confederation, Quebec is the most appropriate base. 


Table 4.5 


Prospective allocation of House of Commons seats: proposed formula, 1991, 2001, 2011 
(effect of using various provinces as the base) 


Total number Protected Percentage of protected 
Base province of members@ constituencies constituencies 
(number of 
constituencies) 1991 "2001 "2011 1991 2001 2011 1991 2001 2011 
Alberta (26)° 291 286 282 14 26 30 48 9.1 10.6 
British Columbia (33) 291 288 284 15 21 23 2 Lo 8.1 
Ontario (103)° 292 Tis 202 ss 99] 14 15 16 4.8 5.1 55 
Quebec (71)° 292 299 300 14 12 10 48 4.0 00 


Quebec (75)° 303 310 314 8 6 7 Dione 1s 22 


Source: Adapted from Canada, Statistics Canada 1990b. 
Note: See appendices D and E for the assignment of seats to each province under each scenario. 


“Total number excludes three seats guaranteed to the Territories. 
>Number of constituencies provinces would be entitled to under present system after 1991. 
“Current number of constituencies assigned to Quebec. 
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Using an allocation of 71 Quebec seats as the base (the number of seats 
Quebec would merit under proportionate representation if the present for- 
mula were applied to the 1991 census) would also result in a significant, albeit 
slightly declining, number of protected seats. Using 75 Quebec seats (its 
current number) would increase adherence to proportionate representation 
by reducing the number of protected seats substantially at first and even 
further over time (Table 4.6). Table 4.5 summarizes these results and com- 
pares the effect of using different provinces as the base. 


Table 4.6 


Prospective allocation of House of Commons seats, 1991, 2001, 2011 
(formula using Quebec as the base, with 75 seats) 


Percentage Seats Percentage 
of population? —_ by population Adjustment? Total seats of seats® 
Province 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 
Newfoundland: = 2.2 82:00 arhi8y.' Orr? 16) s6clnessias ee 6 mid, “20S, ahd 
Prince Edward 
Island O:5 pOaGiari ations it sil Ladera on: 4am orate reset ommiee 
Nova Scotia SAME S28 GEERT GP] Oe eer TELS RL AER fale OIE el oe cen more 
NEW BIUNSWIKK. ei" 2 cea) ONTO ey 2 ey IO, lO lO. masa. oceh rane 
Quebec 254 248 244 75 75 75 — — — 75 75 75 248 24.2 23.9 
Ontario 96:8.037:2°375:..409, A113 119 ee 109. 113 115. 236.0. 365 36:6 
Manitoba AA BOGS AB Tea W204 Wee re See 1 Teas meee 
Saskatchewan CH eee stmt chee) ft Meena Gahan y 2 Ym AS Ae A A ore) 
Alberta 94 10.0 104 -28 30 32 -— shee ac2BsiB0m sB2e920e Oy ae 
British Columbia 11.9 124 126 35 38 39 — — — 3 38 39 11.6 123 12.4 
Northwest 
Territories oe aie re 
Yukon 1 1 1 
Total 295 G04 07, © BB) AOr ua) UG ioe ot: 


Source: Adapted from Canada, Statistics Canada 1990b. 


“Percentage of the total population of 10 provinces; excludes the Yukon and NWT. 
°Seats added to bring provincial number to senatorial floor or last distribution less one. 
“Percentage of seats of 10 provinces; excludes three for the Yukon and NWT. 


Using 75 Quebec seats as the base would restore the primacy of pro- 
portionate representation, thereby enhancing the equality of the vote among 
all Canadians. Some provinces would lose seats as a consequence of declining 
relative populations, but the losses would be cushioned. For provinces with 
growing relative populations, the number of Commons seats would rise 
to accommodate proportionate representation. But the projected increase 
would be reasonable (Table 4.7). 
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Table 4.7 
Projected House of Commons size, 1991, 2001, 2011 

1991 2001 2011 
Formula Quotient Seats Quotient Seats Quotient Seats 
Current formula 97 793 300 105 491 303 113 201 300 


1867 modernized 90 560 306 97 148 313 101 979 317 


Source: Adapted from Canada, Statistics Canada 1990b. 
Recommendation 1.4.1 


We recommend that section 51 of the Constitution Act, 1867 be 
amended to embody the following principles: 
(1) Quebec be assigned 75 seats, and other provinces be 
assigned seats on the basis of the ratio of their population to the 
population of Quebec; and 
(2) if necessary, additional seats be assigned to provinces to ensure 
that 
(i) the senatorial floor guarantee is respected; 
(ii) no province loses more than one seat relative to the 
previous redistribution; and 
(iii) no province has fewer seats than a province with a 
smaller population. 


The Question of Senate Reform 

Senate reform could clearly affect the principles and objectives of the redis- 
tribution formula we recommend. Our proposals assume that the distri- 
bution of Commons seats will meet the dual requirements of proportion- 
ate representation and the federal principle. Should the Senate be reformed 
in ways that effectively realize the federal principle, the need for the dis- 
tribution of Commons seats to depart from proportionate representation to 
secure this principle would diminish accordingly. Were this to occur, we 
recommend that the redistribution of seats in the House of Commons be 
conducted on the basis of proportionate representation, with the single 
proviso that each province be entitled to a minimum of four seats in order 
to secure meaningful provincial representation in the House of Commons. 
There would still be a need for representation of the territories. Consequently, 
the Yukon and the Northwest Territories should continue to have one seat 
and two seats, respectively. 
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DRAWING CONSTITUENCY BOUNDARIES 


Introduction 

Once the number of seats for each province is determined by the redistribu- 
tion formula, the boundaries of the electoral constituencies in each province 
must be drawn. Boundaries are geographic; electors select their Members 
of Parliament to represent them as constituents of a local community or 
contiguous communities. 


Representation of Community 

This territorial approach to representation can be traced to the origins of 
parliamentary government in Great Britain, where the Crown summoned 
individuals to represent local communities in what became the House of 
Commons. The English term “commons” derives from the French term 
commune, meaning local community. The House of Commons was thus 
established as a legislative assembly of representatives from territorially 
defined communities. 

With the advent of elections, the territorial approach was maintained; 
represented in the House of Commons were the shared interests of those 
residing in territorially defined communities, even though the vast majority 
did not have the right to vote. 


Representation by Population 

The ascendancy of modern democratic theory in the eighteenth and nine- 
teenth centuries challenged the prevailing concept of representative gov- 
ernment by asserting that individuals were the sole source of the state’s 
political legitimacy. Authorities therefore had to govern with the consent 
of individuals as expressed through democratic elections. 

This philosophy of representation demanded an equality of the vote, 
expressed in the call for “one man, one vote” or “representation by popu- 
lation”. To achieve equality, reformers demanded not only an expanded 
franchise, but also constituencies that were relatively equal in population, 
making the value of each vote more or less equal. This understanding of 
representation conflicted with the traditional idea that individuals were 
represented solely as members of their territorially defined communities, 
regardless of population. 


Comparable Population 
Major electoral reforms followed acceptance of this new idea of represen- 
tation, but the nineteenth-century reforms did not entirely transform the 
system of representation. Rather, the system was altered gradually so that 
its structure reflected both the traditional preference for representation based 
on territory and the new democratic principle of representation by population. 
To reconcile the traditional and new understandings of representation, 
the boundaries of constituencies were drawn in light of population, but 
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variations in constituency populations were accepted to accommodate local 
communities of interest. In both Great Britain and Canada, before and after 
Confederation, this meant drawing electoral boundaries to respect existing 
county and municipal boundaries as much as possible. Constituencies 
were not to be randomly constructed territorial groupings of roughly equal 
numbers of individuals. 

The territorial approach to representation did not assume that each 
local community would have separate representation. It did imply, how- 
ever, that within the bounds of “comparable population”, communities of 
interest should be contained within a single electoral constituency so that 
their members would have a fair chance of influencing the outcome of the 
election. Deviations from population equality could therefore be justified 
by community of interest considerations. 


The Processes and Outcomes of Boundaries Readjustment 

For almost a full century following Confederation, Members of Parliament 
determined the boundaries of electoral constituencies. Unlike the consti- 
tutional provisions governing the assignment of seats to provinces, repre- 
sentation by population or comparable population was not enshrined in the 
electoral boundaries law. Without constitutionally prescribed objectives 
and criteria to govern the drawing of boundaries, members of the House 
of Commons, and thus the governing party, had great latitude in deter- 
mining the factors used in drawing boundaries; the matter was governed 
by ordinary statute and thus subject to a simple majority in the House of 
Commons. 


Parliamentary Boundaries Readjustment 

From Confederation on, it was recognized that the drawing of electoral boun- 
daries could not be other than partisan so long as Parliament readjusted 
the boundaries of constituencies. During the Confederation debates, the 
idea of an independent judicial authority for drawing electoral boundaries 
was discussed but not accepted. 

The first three times Parliament redrew electoral boundaries (1872, 1882 
and 1892), the government submitted a bill with its proposals for electoral 
boundaries. A new practice was established in 1903, that of having a select 
Commons committee consider the government’s proposed boundaries. 
Although the governing party had a majority on this committee, opposition 
members did have a greater opportunity to affect the final design. 

Several criteria, in addition to representation by population, were used 
to justify Parliament’s decisions on electoral boundaries. Among the most 
important were adherence to municipal and county boundaries, continua- 
tion of prior electcral boundaries, and the need to design rural constituencies 
of manageable geographic size. 

The priority attached to these criteria, especially the last one, could 
only result in varying constituency populations. The common rationale for 
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the third criterion was that rural constituencies deserved special consider- 
ation given “the problems of accessibility, transport, and communications”. 
(Qualter 1970, 94) Representing rural constituents, it was argued, as well 
as campaigning in rural areas, required that rural constituencies be as small 
as possible. This usually meant that they were also smaller in population 
than urban constituencies. If this meant overrepresentation of rural areas, 
it was argued, it was offset in part by the then-current practice of rural 
areas being represented by MPs who lived in urban areas. 

In addition, the overrepresentation of rural areas ensured that local 
communities of interest were recognized adequately when boundaries were 
drawn. This did not always result in separate representation for all such 
communities, but it did mean that communities could be incorporated in 
constituencies where other communities shared their interests. Thus, politi- 
cians could address the question of representation of minority groups at 
the time of boundaries readjustment. The same objectives were also applied 
to boundaries in urban communities, although here the pressure to recognize 
communities of interest was usually less intense in part because the accep- 
tance of larger populations in urban constituencies normally meant that 
there were more possibilities for boundary readjustment, and therefore 
such demands could be accommodated more easily. 

Of course, differences in population were not always the major criterion. 
Partisan gerrymandering was also a driving force behind the drawing of 
boundaries. Attempts to secure partisan advantage invariably sacrificed 
both representation by population and the representation of communities 
of interest whenever a departure from one or the other suited the governing 
party. Although gerrymandering did not always secure partisan advan- 
tages — in some cases it actually backfired — the effect was to diminish the 
priority attached to legitimate principles of representation. 

Between the first readjustment of boundaries in 1872 and reform of the 
process in 1964, the combination of these forces resulted in a smorgasbord 
of constituency designs and populations. Not surprisingly, departures from 
representation by population and representation by community had incon- 
sistent effects on constituency design. Urban and rural constituencies var- 
ied greatly in both geographic configuration and population. There were 
several rural constituencies with larger populations than urban con- 
stituencies in the same province! As Norman Ward concluded in his study 
of boundaries readjustment between 1872 and 1948, “It is indisputable that 
[boundaries readjustment] has so far taken place with reference to none 
but the vaguest of principles.” (Ward 1963, 46) 


Reforming the Boundaries Readjustment Process 

Gerrymandering during the first three boundaries readjustment exercises 
led the Liberals, then in opposition, to demand reform. The Liberal demand, 
however, was for a bipartisan, not an independent, process. Having come 
to power prior to the 1903 exercise, Sir Wilfrid Laurier’s Liberal government 
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initiated reform by referring boundary design to a select committee of the 
House of Commons. From the 1930s on, proposals for an impartial judicial 
authority were advanced prior to each exercise. 

Following an unsuccessful attempt to redraw electoral boundaries after 
the 1961 census and redistribution, the Electoral Boundaries Readjustment 
Act of 1964 established an independent and impartial process. The Act 
introduced an electoral boundaries commission for each province. These 
commissions are responsible for drawing federal electoral boundaries. Each 
commission is headed by a judge chosen by the province's chief justice. 
When a second Northwest Territories seat was established in 1975, the Act 
was amended: the territorial electoral boundaries commission is headed 
by a judge of the Court of Appeal or the Supreme Court of the Northwest 
Territories, appointed by the chief justice of the Court of Appeal. All 
11 commissions include two other members selected by the Speaker of the 
House of Commons, but these persons cannot be members of the Senate, 
the House of Commons or a provincial or territorial legislature. 

Electoral boundaries commissions are appointed after each decennial 
census. Using census data, the chief electoral officer determines the assignment 
of seats to provinces and the distribution of population within each province. 
Using this information, each commission draws an initial map outlining 
the new boundaries of constituencies in its province. Following publication 
of the map, the commission holds public hearings on its proposed bound- 
aries. After considering public interventions, a commission may revise its 
map. It then sends the map to the chief electoral officer, who transmits it to 
the Speaker of the House of Commons. 

Following the 1986 amendments to the Electoral Boundaries Readjustment 
Act, these proposed boundaries can be the subject of hearings before a 
Commons committee. (Under the original Act, debate was confined to the 
House.) After this stage, the commissions consider any objections raised by 
MPs, then submit their final reports. A “representation order”, proclaimed 
by the Governor in Council, then gives effect to the new constituencies for 
the entire country. This order cannot change the boundaries drawn by the 
commissions, but the new boundaries do not come into effect until one 
year after the order is issued. If an election is called before one year has 
passed, the old electoral map must be used. 

The 1964 Electoral Boundaries Readjustment Act enshrined the principle 
of comparable population in federal law for the first time. The Act required 
the commission for each province! to design constituencies so that the popu- 
lation of each corresponded “as nearly as may be to the electoral quota for 
the province”. This quota, known as the electoral quotient, is determined 
by dividing a province’s population by the number of seats it was assigned 
in the most recent redistribution. 

The Act provided an allowance for deviations from the electoral quotient: 
a 25 per cent variation above or below the quotient is permitted. This 
allowed commissions to depart from the electoral quotient where 
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(a) special geographic considerations, including in particular the sparsity 
or density of the population of various regions of the province, the 
accessibility of those regions or the size or shape thereof, appear to the 
commission to render such a departure necessary or desirable; or 

(b) any special community or diversity of interests of the inhabitants of 
various regions of the province appears to the commission to render 
such a departure necessary or desirable. (Electoral Boundaries Readjustment 
Act, s. 15(2)) 


The Act was amended in 1986 by the Representation Act, 1985 to give even 
greater weight to community of interest objectives. As a result of these amend- 
ments, commissions are now required to design constituencies with popu- 
lations “as close as reasonably possible” to a province’s electoral quotient 
(emphasis added). 

In addition, boundaries commissions are now required (rather than 
merely permitted) to consider 


(i) the community of interest or community of identity in or the historical 
pattern of an electoral district in the province; and 

(ii) a manageable geographic size for districts in sparsely populated, rural 
or northern regions of the province. (Representation Act 1985, s. 6) 


Commissions may also depart from the quotient to respect (i) or to 
maintain (ii). Finally, commissions were given discretion to depart from a 
province’s quotient altogether in circumstances they deemed “extraordinary”. 
In such cases, they would not be constrained by the maximum variation of 
25 per cent above or below the quotient. 


Independent Boundaries Readjustment: The Record 
The 1964 Electoral Boundaries Readjustment Act contained several significant 
innovations. Recognizing that Members of Parliament were in a conflict of 
interest, it removed the drawing of electoral boundaries from partisan poli- 
tics. It also established comparable population as the basis for drawing bound- 
aries, albeit tempered by a generous deviation if needed to accommodate 
community of interest or geographic size. The subsequent amendments in 
1986 sought an even more effective representation of communities of interest. 
The 1964 Act was based on the Australian model of independent bound- 
aries readjustment. (Courtney 1988) The Australian experience is highly 
relevant to Canada because Australia is also a federation and its size and 
population distribution are comparable to Canada’s. Australia’s approach 
emphasizes representation by population, but it also recognizes the impor- 
tance of community of interest considerations. Australia allowed for these 
concerns initially by permitting population variations of 20 per cent above 
or below the quotient in each state; the allowable variation has since been 
reduced to 10 per cent. 
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The original Bill that preceded Canada’s 1964 legislation recommended 
a 20 per cent variation, but after parliamentary debate, it was increased to 
25 per cent. This means that the population of a constituency at the lower 
limit might be only 60 per cent of the population of a constituency at the 
upper limit. 

The record since 1964 reveals mixed results with respect to the objec- 
tives of the original Act and its subsequent amendments. One positive 
result is that the provincial commissions collectively moved in the general 
direction of enhancing comparable population in the exercises of 1966, 
1976 and 1987. Each of these resulted in more constituencies that 
were closer to meeting provincial quotients than in the previous exercise 


(Table 4.8). 
Table 4.8 
Seats above and below provincial quotients, 1952-1987 

Variations from quotient 
Year 
(total seats) >25% 20-25% 15-20% 10-15% 5-10% 0-5% 
1952 3o 11 13 13 13 17 
(263) (91) (28) (33) (33) (33) (45) 
1966 N.A. 11 17 24 26 22 
(262) (28) (45) (63) (68) (58) 
1976 N.A. 9 24 27 21 19 
(279) (25) (68) (75) (59) (52) 
1987 2 6 10 16 29 36 
(292) (5) (18) (30) (48) (85) (106) 


Source: Royal Commission Research Branch. 


Note: Percentages may not add to 100 because of rounding. 
Bracketed numbers are the number of seats. 


At the same time, however, movement toward population equality 
within provinces has been uneven (Table 4.9). Five provinces have moved 
toward greater equality; in the other five, the movement has been toward 
greater variation from the province’s quotient. 

Moreover, the 1986 amendments appear to have reduced adherence to 
equality in representation. In his analysis of boundary readjustments since 
1966, Andrew Sancton compared the proposals of the 1983 boundaries com- 
missions (which were aborted when the House of Commons did not 
complete debate on their reports) with those of the 1987 commissions at 
the same stage in the process, that is, the report to Parliament stage. (Sancton 
1990) This comparison shows that there was movement away from popula- 
tion equality between the 1983 and 1987 proposals (Table 4.10). Seven of 
the 10 commissions had moved farther away from their province’s quotient, 
and the movement was significant. 
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Table 4.9 
Gini scores of constituency populations, 1966, 1976, 1987 
(by province) 

Variation 
Province 1966 1976 1987 1966-87 
Ontario 0.077 0.080 0.051 -0.026 
Quebec 0.060 0.081 0.072 +0.012 
Nova Scotia 0.061 0.073 0.073 +0.012 
New Brunswick 0.071 0.098 0.098 +0.027 
Manitoba 0.104 0.060 0.035 -0.069 
British Columbia 0.058 0.071 0.063 +0.005 
Prince Edward Island 0.100 0.037 0.042 -0.058 
Saskatchewan 0.081 0.054 0.013 -0.068 
Alberta 0.086 0.068 0.077 -0.009 
Newfoundland 0.086 0.074 0.140 +0.054 


Source: Sancton 1990, 453. 


Note: Perfect equality is represented by a score of 0, where each constituency’s population equals the 
provincial quotient; greater inequality is portrayed as the score increases from 0 to 1. 


Table 4.10 
Gini scores of proposed electoral constituency populations at the report to 
Parliament stage, 1983, 1987 


(by province) 

Variation 
Province 1983 1987 1983-87 
Ontario 0.041 0.051 +0.010 
Quebec 0.059 0.070 +0.011 
Nova Scotia 0.044 0.073 +0.029 
New Brunswick 0.088 0.098 +0.010 
Manitoba 0.042 0.035 -0.007 
British Columbia 0.044 0.067 +0.023 
Prince Edward Island 0.055 0.042 -0.013 
Saskatchewan 0.011 0.011 0.000 
Alberta 0.058 0.077 +0.019 


Newfoundland 0.106 0.167 +0.061 


Source: Sancton 1990, 455. 


Note: Perfect equality is represented by a score of 0, where each constituency’s population equals the 
provincial quotient; greater inequality is represented as the score increases from 0 to 1. 


A specific consequence of the 1986 amendments was that three com- 
missions used the provision enabling them to create electoral constituencies 
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with populations beyond the +25 per cent variation. The three commis- 
sions were Newfoundland’s, with two such cases; Quebec’s, with two; and 
Ontario’s, with one. In Newfoundland, for example, Labrador was given 
its own seat: its population is 61.4 per cent below the province’s electoral 
quotient. As a result, the average population of the other constituencies 
was almost 90 000 — larger than that of any other province. Newfoundland’s 
most populous constituency, St. John’s East, with a population 28.8 per 
cent above the quotient, had more than three times the population of its 
least populous constituency, Labrador. 

Commissions have considerable discretion in approaching their task. 
Having a commission for each province, rather than a single commission 
for Canada, has its merits, of course. Most important is a commission’s 
capacity to weigh community characteristics that may justify departures 
from population equality. Were there no objectives other than population 
equality, a national commission might be sufficient. 

At the same time, however, the record suggests that even in instances 
where variations from population equality are roughly similar, a different 
outcome can result. This is illustrated by the approaches taken by the most 
recent commissions in Saskatchewan and Manitoba. 

The Saskatchewan commission achieved the lowest variation of any 
province, with all its constituencies within 5 per cent of the quotient. As 
John Courtney, one of its commissioners, stated at our public hearings, 
“What we were placed in the position of doing was trying to conciliate these 
different demands [territory and population]. So the conclusion that we 
reached as the fairest way for the whole province was to go as closely as we 
could to the arithmetic mean.” (Saskatoon, 17 April 1990) The Manitoba 
commission achieved the second lowest population variation, but it was 
also able to accommodate a significant number of community of interest 
considerations: with one metropolitan area with over 60 per cent of the 
provincial population and fewer population centres of any size in rural areas, 
the commission for this province could more easily accommodate commu- 
nities of interest than Saskatchewan. As might be expected, the Saskatchewan 
commission received a large number of objections to its proposals, whereas 
the Manitoba body received relatively few. 

In some provinces, particularly those where the number of constituencies 
did not change, commissions have simply taken the path of least resistance, 
changing the boundaries as little as possible to meet the letter, if not the 
spirit, of the law. At our public hearings Condé Grondin characterized the 
most recent New Brunswick commission as “showing an unwillingness to 
change or to go against the pattern that had been set up by the Commission 
in 1964 [even though] they were very much aware that the ridings in New 
Brunswick were departing to a greater degree from the so-called idea of 
one person, one vote”. (Fredericton, 19 March 1990) Grondin argued that 
New Brunswick could in fact do more to meet the objective of comparable 
population while also accommodating communities of interest. 
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We conclude that the drawing of constituency boundaries since 1964 has 
had mixed success in securing equal and efficacious representation. The 
principal reason for this outcome is the law itself. The Electoral Boundaries 
Readjustment Act, as amended by the Representation Act, 1985, gives mixed, 
even confusing, signals to electoral boundaries commissions and to citizens. 
(Sancton 1990) On one hand, the law appears to require commissions to 
advance the equality of the vote: constituencies are to be designed with 
populations “as close as reasonably possible” to the provincial quotient. 
On the other hand, they are required to “consider” community of interest 
criteria in designing constituencies and in deviating from the provincial 
quotient. These provisions appear to require that the commissions advance 
the efficacy of the vote. But to confuse matters even further, commissions 
may depart from the quotient altogether in “extraordinary” circumstances. 
Lack of consistency under these conditions is not surprising. 

The crux of the problem is that boundaries commissions have interpreted 
the law in different ways. (Courtney 1988) As we have already seen, this 
was dramatically evident in the contrasting approaches of the Saskatchewan 
and Newfoundland commissions in the last boundaries readjustment. 

Population comparability and community of interest need not and should 
not be regarded as contradictory. Even with no variation from population 
equality, as represented by an electoral quotient, infinite variations on a 
province’s electoral boundaries are possible. The challenge is to draw bound- 
aries that detract from neither voter equality nor community of interest. 

We believe that reform can meet both objectives. Reform requires that 
equality and efficacy be situated in the context of our parliamentary insti- 
tutions and electoral system. 


Toward Equality and Efficacy of the Vote 

At our public hearings, two competing schools of thought on electoral 
reform were well represented. The first, based on strict adherence to rep- 
resentation by population, is part of our political tradition. It occasioned polit- 
ical struggle prior to Confederation and became the basis for assigning seats 
to the provinces of the Dominion created in 1867. “Rep by pop” was only 
one of several factors in drawing electoral boundaries during the long 
period when MPs carried out this task, but it was given primacy in the 1964 
Electoral Boundaries Readjustment Act. 

The second school of thought, which emphasizes the representation of 
communities of interest, has an equally long history. The original scheme 
for drawing electoral boundaries recognized the primacy of existing county 
and municipal boundaries, and throughout the period when Parliament 
performed this task, claims of community of interest were acknowledged 
as legitimate influences on constituency design. The 1986 amendments 
reasserted the fundamental significance of such factors. 

Given this tradition, what are we to make of these competing claims? 
The right to an equally weighted vote is clearly an individual right. But the 
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right to an equally effective vote is no less an individual right, even if it takes 
expression through a community of interest. The apparent contradiction 
between equality of representation and quality of representation derives, 
we suggest, from an inadequate appreciation of the dynamic relationship 
between the equality and the efficacy of representation. We must therefore 
consider a third approach to the drawing of electoral boundaries, one that 
does not consider the equality and effectiveness of representation to be 
contradictory principles. To appreciate this third approach to drawing elec- 
toral boundaries, we must situate these two principles in our system of rep- 
resentative democracy. 


Equality of the Vote 

Representation by population has long been acknowledged in our politi- 
cal tradition. This principle seeks to advance the equality of the vote by 
asserting the equal value of each vote. In a system where legislators are 
elected from geographically defined constituencies, this means not only 
a universal franchise, with each elector having only one vote, but also 
constituencies designed with roughly equal populations. 

Canada’s use of single-member constituencies reflects the localized 
character of our political culture. (Smith 1985; Courtney 1985) As a result, 
despite various nationalizing forces within our political and party systems, 
maintaining an electoral democracy based on representation of local com- 
munities has strong roots in our political tradition. (Bakvis 1991) 

Canadians value the personal representation made possible by having 
a locally chosen MP, making the single-member constituency preferable to 
the geographically larger multi-member constituencies required by elec- 
toral systems such as “proportional representation”. Canadians approach 
their MP for assistance, even if they have not voted for the winner. If any- 
thing, Canadians seem to want their MPs to be even more locally oriented 
than they are now. (Blais and Gidengil 1991 RC) The disciplined public face 
that parties maintain tends to mask the amount of local advocacy that goes 
on within parliamentary parties. (Thomas 1991 RC) 

At the same time, of course, nationalizing forces — especially the Canadian 
Charter of Rights and Freedoms in recent years — influence the political system. 
Adopting the Charter signified acceptance of certain national political 
norms, including democratic and equality rights. One focus for promoting 
these rights has been constituency design; the major focus here has been the 
principle of representation by population, based on the objective of 
the equality of the vote. 

Three major court decisions on representation by population and the 
design of constituencies have given new salience to this principle. Courts in 
both British Columbia and Saskatchewan (Dixon 1989; Reference re Provincial 
Electoral Boundaries 1991) ruled that provincial boundaries readjustment 
legislation or practices violated the Charter’s section 3 guarantee of the 
right to vote by diluting the equality of the vote between constituencies. In 
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the Dixon case Justice McLachlin stated that the Charter guaranteed citi- 
zens “relative equality of voting power”; the Saskatchewan Court of Appeal 
referred to “relative or substantial equality” of voting power. Neither deci- 
sion mandated absolute mathematical equality, and both recognized that 
geography, particularly remoteness and sparsity of population, were mit- 
igating factors in determining boundaries. Justice McLachlin reaffirmed 
this approach in writing the majority opinion of the Supreme Court of Canada 
in Carter (1991). (The Supreme Court heard this case under the name Carter 
v. Saskatchewan (Attorney General).) 

The Saskatchewan Reference case and its appeal to the Supreme Court 
of Canada (the Carter case) attracted national attention because the issue 
pitted the principle of voter equality against what was alleged to be partisan 
gerrymandering by the Saskatchewan government. The alleged gerry- 
mandering resulted from two dimensions of Saskatchewan’s Electoral 
Boundaries Commission Act as well as from the constituency boundaries pro- 
duced by the provincial boundaries commission under this Act. This Act 
mandated a quota for the number of seats to be given to urban and rural 
areas of the province and increased the allowed deviation from the provin- 
cial quotient from 15 per cent to 25 per cent. The quota meant that urban 
areas, by legislative design, were to be underrepresented, given the number 
of seats for urban areas in relation to the urban population of the province. 
Conversely, rural areas, where the governing party was traditionally well 
represented, were to be overrepresented. 

The electoral boundaries drawn by the Saskatchewan provincial com- 
mission in 1988 under the above legislation resulted in a Gini score of 0.081. 
This was farther from meeting the criterion of equality of the vote than 
achieved by the previous commission in 1980, with a Gini score of 0.048. It was 
also on the high side of inequality when compared with federal electoral 
boundaries commissions for the 10 provinces in 1987 — only Newfoundland 
and New Brunswick at 0.140 and 0.098, respectively, produced electoral 
maps with greater inequality of constituency populations. Moreover, the fed- 
eral boundaries commission for Saskatchewan in 1987 produced a map with 
a Gini score of 0.013, coming closer to representing equality of the vote 
than any of the federal commissions for the 10 provinces. These compari- 
sons indicate the extent to which the 1988 Saskatchewan provincial com- 
mission departed from recent experience and trends toward the equality of 
the vote both in Canada generally and in Saskatchewan in particular. In 
anticipation of an unsuccessful appeal of the Reference decision, a second 
Saskatchewan map was drawn in 1991, following new legislation. This 
map resulted in a Gini score of 0.031, very much in line with the trend 
toward equality of the vote. 

The Saskatchewan Court of Appeal in the Reference case decided that voter 
equality was required by the Charter and that any deviations from voter equal- 
ity could be justified only on practical grounds. The Court did not accept the 
government's claim that rural areas necessarily required overrepresentation 


ae oes 
EOUuA EP OTAWWAN DI EB ERP MCAIMCY Ore THEO V OF EF 


in the legislature. It also decided that the provision whereby constituencies 
could have populations up to 25 per cent above or below the provincial 
electoral quotient was unjustified. 

The public perception of the decision of the Supreme Court of Canada 
(Carter 1991) on the appeal of this case was complicated by two factors. 
First, the Saskatchewan government responded to the Court of Appeal 
decision by enacting new legislation, and its boundaries commission then 
produced a new electoral map for the province with all but two northern 
constituencies falling within 5 per cent of the electoral quotient. This was 
taken to be an admission that voter equality could be achieved if pursued 
as a matter of public policy. Second, the questions put to the Supreme Court 
of Canada merely asked whether the original map, rather than the legislation 
on which it was based, was unconstitutional because it infringed on Charter 
rights in a manner that could not be justified. 

A crucial fact overlooked by most, perhaps all, commentators was the 
precise wording of the two questions put to the Supreme Court. The two 
questions considered by the Supreme Court were: 


“(a) Does the variance in the size of voter populations among those con- 
stituencies ... infringe or deny rights or freedoms guaranteed by the 
Canadian Charter of Rights and Freedoms? If so, in what particulars? Is 
any such limitation or denial of rights justified by section 1 of the 
Canadian Charter of Rights and Freedoms? 

(b) Does the distribution of those constituencies among urban, rural and 
northern areas ... infringe or deny rights or freedoms guaranteed by 
the Canadian Charter of Rights and Freedoms? If so, in what particulars? 
Is any such limitation or denial of rights or freedoms justified by sec- 
tion 1 of the Canadian Charter of Rights and Freedoms?” (Carter 1991, 30) 


The first question was answered in the negative. The Supreme Court 
stated that absolute equality in the size of constituencies was not required 
by the Charter; “effective representation”, it argued, allows for some devia- 
tion from the electoral quotient to represent communities of interest and 
other non-population factors. The Court also stated that a 25 per cent devia- 
tion was not unreasonable. With the exception of the two northern con- 
stituencies that even the Saskatchewan Court of Appeal had accepted, all 
southern constituencies, urban and rural, were within the 25 per cent per- 
mitted deviation from the electoral quotient. This latter fact was almost 
totally ignored in coverage of this decision. 

The Supreme Court also answered the second question in the negative. 
It did so on the grounds that the electoral map produced by the original 
boundaries commission was based on legislation that recognized the 
increased population of urban areas, such that the number of seats allocated 
for urban areas had increased from the previous boundary readjustment a 
decade earlier. Second, it argued that the resulting difference between the 
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seat/ population ratio for urban areas and that for rural areas was not so large 
that it infringed on voter equality. Rural areas were overrepresented by 
2.6 per cent; urban areas were underrepresented by 3.7 per cent (the two num- 
bers were not identical because of the accepted overrepresentation of the 
two northern constituencies). 

The majority decision of the Supreme Court of Canada in this case thus 
adhered to the Canadian tradition: absolute voter equality was not required 
by the Charter. The Court’s minority also accepted this position but argued, 
among other considerations, that the Saskatchewan legislation itself was not 
justified in creating two classes of constituencies and in reverting to a more 
generous deviation from the electoral quotient. The provincial election of 
21 October 1991 was then conducted using the boundaries drawn by the 
commission in 1988. 

Reacting to this decision, the press created the impression that the Supreme 
Court had backed away from the fundamental principle of voter equality. 
This was not the case. The Court reaffirmed that “relative parity of voting 
power” is the first condition of “effective representation”. This reaffirmation 
of the equality of the vote must also be read in the context of earlier court 
decisions. In Dixon (1989), Justice McLachlin had stated that a 25 per cent 
allowable deviation, the deviation recommended by the 1988 Fisher Commis- 
sion on Electoral Boundaries for British Columbia, constituted “a tolerable 
limit”. Given that the provincial boundaries at issue in the Saskatchewan 
case were drawn so that all constituencies, except for the two northern con- 
stituencies, were within a 25 per cent deviation, it is understandable that, in 
writing the majority opinion in the Carter case, she would not revisit the 
question of the allowable deviation. Second, the decision clearly stated that 
any departures from this first condition must be “justified on the ground 
that they contribute to better government of the populace as a whole”. (quoted 
in Carter 1991, 35, 36) 

Voter equality need not imply that other representational objectives 
cannot be realized even where a substantial equality of the vote among 
constituencies is achieved. Support for this approach is evident in the deci- 
sions of electoral boundaries commissions over the past 25 years. (Courtney 
1988) Not all commissions have achieved comparable results, however, 
demonstrating that legislative reform is needed to advance the equality of the 
vote. This is especially the case for Canada’s federal constituencies compared 
with provincial constituencies. Because Canada’s federal constituencies are 
larger than the provincial ones, it is relatively easy for the former to accom- 
modate communities of interest while adhering closely to the equality of 
the vote. U.S. courts have accepted that the equality of population criterion 
need not be applied as stringently at the state level as at the federal level, 
a lesson that should not be lost on Canadians. 


Community of Interest 


The concept of community of interest is subtler and more complex than the 
apparently straightforward concept of voter equality; it lacks the clarity and 
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political appeal of “one person, one vote”. The concept also carries the 
legacy of the political compromises and accommodations, if not outright 
gerrymandering, that accounted for many of the past inequalities among 
constituencies — inequalities that could not be justified with reference to 
any sound principle of representation. The recent Saskatchewan provin- 
cial experience has resurrected this concern. Removing partisanship from 
constituency design may eliminate gerrymandering, but it does not elim- 
inate the need for compromise. 

In the current statutory framework for drawing electoral boundaries, 
community of interest incorporates the several objectives that are linked 
to it — community of identity, the historical pattern of a constituency, and 
manageable geographic size in sparsely populated, rural or remote regions. 
Along with other socio-economic factors, these indices of community of 
interest constitute legitimate criteria for purposes of representation and 
thus constituency design. 

An important assumption is implicit in the design of constituencies on 
a territorial basis — that the efficacy of the vote is enhanced to the degree 
that constituencies represent the shared interests of local communities. This 
assumption does not presuppose that all communities of interest are geo- 
graphically concentrated. Some interests are dispersed, and electoral bound- 
aries drawn on a territorial basis cannot recognize them. But many others 
are concentrated, and boundaries commissions must determine which 
should be the basis for the boundaries they draw. 

The rational approach is to draw boundaries that correspond as closely 
as possible to the boundaries of communities of interest. To the degree that 
MPs seek to represent the shared interests of their constituents (and not just 
the interests of those who voted for them), constituencies should be designed 
to incorporate the communities of interest in the general region to be repre- 
sented. In this way the representation of interests is advanced, particularly 
in areas where communities possess clearly identifiable interests. 

Similarly, the efficacy of the vote of members of these communities is 
enhanced because they have a greater chance of collectively influencing 
the choice of a representative. This promotes political participation: indi- 
viduals are more likely to vote when they believe their vote may influence 
the outcome of an election. When a community of interest is dispersed 
across two or more constituencies, its voters’ capacity to promote their 
collective interest is diminished accordingly. Their incentive to participate 
is likewise reduced because the outcome has a lesser relevance to their 
community of interest. When this occurs, especially if it could have been 
avoided, the legitimacy of the electoral system is undermined. 

The recent experience in the United States with court-mandated redis- 
tricting to accommodate communities of interest is testimony to this. After 
community of interest objectives were ignored by earlier efforts to secure 
near-equality of the vote, the Americans had to adjust their approach to 
redistricting to acknowledge the importance attached to community of 
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interest, especially by members of minority groups — whose interests had 
never been recognized, except in negative ways, in the design of electoral 
districts. This practice, referred to as the “affirmative action gerrymandering”, 
has grown in the United States. In recent years, redistricting legislation has 
evolved from “passive protection” to “active encouragement” of minority 
group representation. (Cain 1984, 66) 

In the United States, Congress has built upon the non-discrimination 
principles of its Voting Rights Act of 1965 to ensure that district boundaries 
are drawn on the basis of voter equality and do not disperse the votes of 
minority groups. The U.S. Supreme Court has used this Act and the amend- 
ments of 1982 to protect collective, as opposed to individual, voting rights. 
This U.S. experience illustrates that it is possible to design electoral districts 
in ways that promote the equality of the vote on the one hand and com- 
munity of interest on the other. 

In the United States, wherever possible, it is now considered necessary 
that a racial or ethnic minority group constitute a majority within an elec- 
toral district in order that it be able to determine the outcome of an election 
and thus be able to elect a candidate from its community. The assumption 
here, of course, is that serious candidates, representing one of the two major 
political parties, will be forthcoming from such a community. Even where 
such a community cannot constitute a majority, the intention is to create 
electoral districts within which such communities may constitute a signif- 
icant minority and thus influence the outcome of elections. In each case, the 
purpose of such “affirmative action gerrymandering” is to ensure that these 
communities of interest do not have their vote diluted by their dispersal 
over two or more adjacent electoral districts. 

Although community of interest has remained an important consider- 
ation in the drawing of federal electoral boundaries in Canada, this should 
not be taken to mean that the issue of representation of minority groups has 
always been adequately addressed. As we discuss in the final section of this 
chapter, Aboriginal peoples, for example, have generally been less than sat- 
isfied with the decisions of Canada’s boundaries commissions in this respect. 

While independent boundaries commissions are clearly the most effec- 
tive mechanism to eliminate partisanship in the design of constituencies, 
political independence does not guarantee that the rights of minority groups 
will be secured. Greater sensitivity to the full range of communities of inter- 
est is necessary to accomplish this goal. 

The right to an equally weighted vote — as expressed in “one person, 
one vote” — is an individual right. But citizens, especially those who belong 
to minority groups, also have a constitutional right to equal protection and ben- 
efit of the law. When constituencies do not divide these communities, this 
objective is enhanced. Indeed, given the demographic weight of members of 
minority groups in certain areas, it is possible to maximize their electoral 
influence by ensuring that their community of interest is respected in drawing 
constituency boundaries. 
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In terms of their demographic profile, most ethno-cultural groups, 
including visible minorities, are concentrated in Ontario. In fact, almost half 
of those belonging to a visible minority group in Canada are concentrated 
in Ontario, and over three-quarters are located in seven cities across Canada 
(see Table 4.11). 


Table 4.11 
Visible minority group members by metropolitan census region, Canada, 1986 
Percentage 

Region Number of total population 
Montreal 204 740 7.0 
Winnipeg 49 530 72 
Vancouver 230 840 16.7 
Toronto 586 495 iia 
Halifax 15 025 sy 
Calgary 72 600 10.8 
Edmonton 72 560 9.2 

Total 1 231 790 5.0 


Source: A. Pelletier 1991 RC, adapted from Statistics Canada data. 


In terms of their demographic profile within constituencies, ethno- 
cultural communities are significant in several federal constituencies. Ethno- 
cultural communities constitute a majority in 11 constituencies; seven of these 
are in Ontario. Statistics Canada’s 1986 census also indicates ethno-cultural 
communities constitute 21-50 per cent of the total population in 125 con- 
stituencies; 54 of these are in Ontario. Indeed, in fully half of Ontario’s fed- 
eral constituencies these communities account for more than 21 per cent 
of the total constituency population. In none of these cases, however, does 
a single ethno-cultural group constitute more than 40 per cent of the popu- 
lation. Table 4.12 details the profile of the 11 constituencies where these 
ethno-cultural communities are in a majority. 

The ability of such groups to elect representatives from their own com- 
munities often depends on there being enough voters who have the same 
ethno-cultural origin as the candidate. The point is not that individual com- 
munity members always vote the same way — indeed, the candidate’s char- 
acteristics and party affiliation are important considerations — but that they 
have an opportunity to collectively influence the outcome. Candidates must 
also have a political incentive to acknowledge and, once elected, to repre- 
sent the interests of such communities. At the very least, the ability of ethno- 
cultural communities to influence the outcome of an election should not be 
damaged by artificial boundaries. 
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The drawing of electoral boundaries in Vancouver in 1988, which 
decreased the Chinese Canadian population’s representation, illustrates 
how ignoring communities of interest substantially minimizes the weight 
of certain groups and the efficacy of the vote of members of such commu- 
nities. In 1988, the constituency of Vancouver East (25.4 per cent Chinese) 
was the only one that had a Chinese population exceeding 20 per cent, 
whereas in 1984 there had been two: Vancouver Kingsway (24.6 per cent) 
and Vancouver East (23.9 per cent). Yet by rearranging the 1984 boundaries 
of Vancouver South and Vancouver Quadra alone, it would have been pos- 
sible to obtain a third constituency with more than 20 per cent Chinese, 
namely Vancouver South. (A. Pelletier 1991 RC) 


Table 4.12 
Constituencies where ethno-cultural groups (single origin) constitute more than 
50 per cent of the population, Canada, 1986 


(per cent) 
Second 
predominant 
Total ethno-cultural Predominant ethno-cultural 
Constituency representation ethno-cultural group group 
Mount-Royal 62.2 Jewish (37.7) Black (2.6) 
York South 52.8 Italian (17.7) Black (6.8) 
Don Valley North 53.0 Jewish (10.9) Chinese (9.8) 
Trinity-Spadina 62.7 Chinese (13.1) Italian (7.9) 
Eglinton—Lawrence 63.3 Italian (23.7) Jewish (11.3) 
York West 63.6 Italian (28.3) Black (7.9) 
York Centre 66.1 Italian (31.0) Jewish (13.6) 
Davenport Pas Italian (21.4) Chinese (3.0) 
Winnipeg North 71.9 Ukrainian (13.3) Jewish (7.1) 
Regina—Qu’Appelle 64.5 German (16.8) Ukrainian (5.2) 
Vancouver East 56.1 Chinese (25.4) Italian (7.6) 


Source: A. Pelletier 1991 RC, adapted from Statistics Canada data. 


This understanding of an equally effective vote for members of a com- 
munity of interest is not new to our political tradition; it did not arise from 
the adoption of the Charter, although the Charter does reinforce it, as clearly 
stated in the Carter decision in 1991. This tradition recognizes that neither 
the franchise nor representation is merely an individualistic phenomenon; 
both also take expression through collective or community functions. The 
individualistic perspective is based upon a partial and incomplete under- 
standing of the electoral process and representation. In advancing the ideal 
of equally weighted votes, it does promote a critical constitutional right. But 
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in ignoring the community dimension, this perspective is unrealistic at 
best; at worst it ignores the legitimate claims of minority groups. 

It is unrealistic because it assumes that voters do not vote as members 
of communities of interest or expect to be represented on this basis — and 
therefore that it does not matter to them how boundaries are drawn so long 
as constituencies are equal in size. This is not the reality of voting and rep- 
resentation in Canada — or elsewhere for that matter. Many voters do expect 
to be represented, at least in part, on this community of interest basis. And 
they therefore care about the way constituency boundaries are drawn. 

At worst, the individualistic perspective assumes that electoral majori- 
ties or pluralities constitute the exclusive basis for representation, with 
communities of interest accorded no recognition. This perpetuates the 
underrepresentation of certain minority groups in the House of Commons by 
denying the legitimacy of their communities of interest in the drawing of elec- 
toral boundaries. It also prevents them from influencing the selection of 
candidates as well as the outcome of elections as members of a community. 


An Approach to Reform 

Our approach to electoral reform posits that relative equality of the vote must 
be the primary objective in drawing electoral boundaries. Having constituencies 
with relatively equal numbers of voters will promote the equal value of each 
citizen’s vote. It will also result ina House of Commons whose membership 
on average more accurately reflects the actual distribution of the national vote 
than would be the case if constituencies were allowed to vary significantly 
in their populations. This desired outcome will enhance the legitimacy of the 
House of Commons. At the same time, there is more than sufficient evidence 
from the Canadian federal experience, the experience in certain provinces, 
and comparative experience, especially in the United States and Australia, to 
indicate that this objective can be achieved while giving due regard to com- 
munities of interest. Given the number and size of Canada’s federal con- 
stituencies, the electoral quotient in each province is sufficiently large to allow 
ample room for consideration of community of interest while adhering to 
relative equality of the vote. In short, greater adherence to equality of the vote 
can be realized, while adhering to community of interest, if the law requires 
commissions to respect a lower deviation from their province’s quotient. 


Proposals for Reform 

The process of designing constituencies by independent boundaries com- 
missions for each province has worked well. The use of such non-partisan 
commissions has made it possible to give consideration to community of 
interest criteria without partisanship being a factor. In the United States, in 
contrast, the courts have had to insist on strict equality of the vote because 
there, federal redistricting is carried out by state legislatures. We, on the 
other hand, have been able to allow for variations from electoral quotients 
on the ground that independent commissions will use this allowance for 
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non-partisan purposes. At the same time, we have noted progress by elec- 
toral boundaries commissions toward the objectives that should govern 
their drawing of constituencies, namely, equality of the vote and increased 
efforts to justify variations from electoral quotients. 


Recommendation 1.4.2 


We recommend that the use of independent electoral boundaries 
commissions for each province and the Northwest Territories, 
as well as the composition and manner of their appointment, 
be maintained. 


Recommendation 1.4.3 


We recommend that the boundaries commission for each 
province establish the boundaries of the constituencies in its 
province according to the principles that the vote of each voter 
is of equal weight and that each constituency reflects commu- 
nities of interest. 


To achieve representation by population and at the same time draw elec- 
toral boundaries so that constituencies effectively represent communities of 
interest, several improvements are necessary. They include changes to: 


e the permitted deviation from electoral quotients; 

e the power of boundaries commissions to ignore the quotient altogether; 

e the definition of community of interest as a basis for constituency design; 

e the basis for determining the quotient; 

e the frequency of boundaries readjustment; and 

e the process of securing public response to the proposals of boundaries 
commissions. 


Deviations from the Quotient 

The provision allowing boundaries commissions to deviate by +25 per cent 
of the provincial electoral quotient was generous at the outset. The Australian 
law on which the 1964 Electoral Boundaries Readjustment Act was based pro- 
vided at that time for a 20 per cent deviation. This deviation has since been 
reduced there to 10 per cent. Given that the Australian case has been sin- 
gled out in this regard as the best example of the tradition of other 
Commonwealth countries (Carter 1991, 37-38), that country’s experience 
is germane to our discussions. 

The experience of Canadian electoral boundaries commissions since 
1964 demonstrates that greater equality in representation can be achieved 
while still reflecting community of interest. Determining what the devia- 
tion should be entails an element of judgement, but we note progress toward 
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population equality over the past three decades. Following the 1987 bound- 
aries readjustment, 81 per cent of the constituencies were within 15 per cent 
of the provincial quotient. This was an increase from 67 per cent in 1976, 
72 per cent in 1966, and 43 per cent in 1952. Given this progress, and given 
Canada’s constituency design, geography and population dispersal, the 
figure of 15 per cent is both reasonable and realistic. It remains larger than 
the 10 per cent allowed in Australia, a country that shares many common 
geographic and demographic characteristics with Canada. A 15 per cent 
deviation above and below is sufficient allowance for the accommodation 
of communities of interest within the Canadian context; the population of 
a constituency at the lower limit would be approximately 75 per cent of 
that of a constituency at the upper limit. 

Lowering the permitted deviation to +15 per cent would, in fact, enhance 
the equality of the vote in each province. Since voters cast their votes for 
candidates in single-member constituencies, lowering the permitted devi- 
ation will result in constituencies being closer to the provincial quotient. The 
closer constituencies are to the provincial quotient, the closer the total mem- 
bership of the House of Commons will be, proportionately, to the voting 
preferences of Canadians. Greater adherence to the equality of the vote, in 
short, both secures the individual’s right to a vote of equal value and 
enhances the efficacy of the vote of communities, at the constituency, provin- 
cial and national levels. This result will thereby serve to enhance public 
confidence in the federal electoral process by increasing the degree to which 
the membership of the House of Commons reflects the national vote. 


Recommendation 1.4.4 
We recommend that 


(a) electoral boundaries commissions be permitted to deviate 
from their provincial electoral quotient by no more than 
15 per cent; and 

(b) the rules for dividing the two constituencies of the North- 
west Territories remain different with respect to the popu- 
lation criterion. 


Extraordinary Circumstances 

The discretion to depart altogether from the quotient in “extraordinary” 
circumstances is, in our view, an unjustified departure from the principles 
that should govern the process. Commissions are not required to justify 
such departures, and no legislative guidance is provided on either principles 
or criteria. As John Courtney explained at our hearings: 


[It] places unrealistic burdens on the Election Boundary Commissions.... 
They don’t have any definition of the Act to refer back to; and therefore 
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it places them in a very awkward position.... And it’s difficult, I think, for 
commissions to withstand the special pleading that will undoubtedly be 
brought before them by interested groups. (Saskatoon, 17 April 1990) 


The integrity of the law has been severely undermined by this provi- 
sion. There may be sound reasons for using the maximum variation to 
create some constituencies where communities are dispersed over an 
extremely large area. This is recognized in the present law, which allows 
boundaries commissions to depart from the electoral quotient to the limit 
of the permitted variation “to maintain a manageable geographic size for 
constituencies in sparsely populated, rural or northern regions of the 
province”. The traditional argument for the overrepresentation of these 
areas is based on the obstacles to personal contact — for campaigning and 
constituency service — that these constituencies present. The evidence does 
not lend it much support. In fact, the population in most northern con- 
stituencies is concentrated in relatively few centres, albeit widely dispersed. 
And, increasingly, the population is moving to these centres. 

More significant is that only one of the five constituencies created under 
the “extraordinary” clause is among the 10 largest constituencies in geo- 
graphic size, excluding the constituencies of the Yukon and Northwest 
Territories. This constituency is Labrador, the largest constituency in 
Newfoundland by geographic size. By contrast, Ontario has five constituencies 
larger in geographic size than the single Ontario constituency created under 
this provision, while in Quebec, where two such constituencies were created, 
one is the tenth largest and the other the thirteenth largest in geographic 
size (Appendix B). 

We conclude that the “extraordinary” clause has been used mainly for 
reasons other than to create constituencies of manageable size. Neither 
Australia nor the United States has considered it necessary to have a 
special provision for large constituencies. The geographic size of their 
largest constituencies is comparable to our largest constituencies, yet they 
adhere much more closely to their electoral quotients than do our largest 
constituencies (Appendix C). 

Advances in travel and communications technology, combined with 
the administrative and technical resources available to MPs, particularly 
those from the constituencies in question, mean that geographic size is no 
longer the obstacle to constituency service it once was. In our view, concerns 
about manageable size in sparsely populated regions can be accommodated 
within the population variation we recommend. 


Recommendation 1.4.5 


We recommend that the provision be removed whereby bound- 
aries commissions may exceed the permitted variation from 
their provincial electoral quotient under circumstances they 
deem extraordinary. 
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Parliament might wish to allow one or more constituencies to surpass 
the permitted variation for reasons of geography or sparsity of population. 
In this case, Parliament should provide for this in the Canada Elections Act 
itself, although we do not believe surpassing the maximum deviation is 
necessary or desirable. The integrity of the electoral system requires that the 
boundaries created by electoral boundaries commissions conform in every 
instance to provisions respecting the electoral quotient. 


Community of Interest 

Recognizing community of interest as a general objective in constituency 
design presupposes the existence of more than one expression of such inter- 
ests. The law, for example, identifies not only “community of interest”, but 
also “community of identity” and “the historical pattern of constituency”. 
Provincial laws vary in their statement and treatment of this objective. 
Quebec’s electoral law is perhaps the most comprehensive, for it begins by 
defining what an electoral constituency “represents”. It states: 


An electoral division represents a natural community established on the 
basis of demographical, geographical and sociological considerations, 
such as the population density, the relative growth rate of the population, 
the accessibility, area and shape of the region, the natural local bound- 
aries and the limits of local municipalities. 


Provincial electoral laws recognize that factors other than population 
equality should be considered in designing constituencies. They also recog- 
nize that attempts to accommodate factors other than population invariably 
require decisions on the merits of competing claims. Existing municipal 
boundaries, for example, may compete with the boundaries of ethno- 
cultural or linguistic communities. As Alan Stewart concludes: 


If conflicts between these factors are to be resolved, there must be some 
ultimate standard by which the competing claims can be compared. That 
standard must be community of interest, which requires the weighing 
of the subjective salience and objective importance of the various shared 
allegiances and values supporting competing boundary proposals. (Stewart 
199 RG) 


Community of interest cannot be interpreted other than on a case-by-case 
basis. This is acknowledged implicitly in the use of a boundaries commis- 
sion for each province and by the requirement that commissions conduct 
public hearings. Although commissions are to be independent of partisan 
politics, the fact that there are 11 separate commissions assumes that deci- 
sions are based on judgement, not merely technical considerations. Public 
hearings are the mechanism whereby claims can be articulated by those 
who wish to see a community of interest recognized in electoral boundaries. 
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In our view, it is the responsibility of electoral boundaries commissions to 
interpret how the various claims should be assessed and to determine which 
claims should be accommodated. 

At the same time, we consider it essential that commissions not only con- 
sider communities of interest but also justify their boundary proposals with 
reference to community of interest objectives. This can be accomplished 
if commissions are directed to consider constituencies as representing 
communities established on the basis of demographic, sociological and 
geographic considerations and if they take into account the accessibility, 
area and shape of a region, its natural local boundaries and ecology, and the 
boundaries of local government and administrative units, as well as treaty 
areas. 

By approaching the design of electoral constituencies in this manner, 
boundaries legislation and boundaries commissions need not give preference 
to any one factor. Changes in boundaries ought to accommodate changing 
patterns of community formation and reflect what is paramount at any 
point in time. Justice McLachlin made this point clearly in the Carter case 
when she stated that “inequities in our voting system [ought not] to be 
accepted merely because they have historical precedent”. (1991, 38) The same 
can be said for past preferences in the design of constituencies. This is espe- 
cially the case with any statutory provision to systematically overrepresent 
certain areas or to insist on particular boundaries being used, such as the 
use of municipal boundaries for urban constituencies as legislated in some 
provinces. 


Recommendation 1.4.6 
We recommend that 


(a) electoral boundaries be drawn to represent communities of 
interest formed on the basis of demographic, sociological 
and geographic considerations, taking into account the acces- 
sibility, shape and ecology of a region, the boundaries of 
local government and administrative units, as well as treaty 
areas; and 

(b) electoral boundaries commissions justify their proposals 
and final decisions with reference to these community of 
interest considerations and contextual factors. 


Ecological Factors 

Among the factors that should be considered in designing constituencies 
is the ecology of a region. At our public hearings, as well as at the most 
recent hearings of the commissions for Ontario and British Columbia, inter- 
veners urged that boundaries be drawn in ways that reflect the need to 
define communities in terms of local ecosystems. 
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This concern has emerged over the past decade, reflecting a new envi- 
ronmental consciousness. In addition, the science of ecological land clas- 
sification has advanced to the point where ecosystem boundaries can be 
identified with some precision. Several government agencies, such as the 
Ontario conservation authorities established to co-ordinate water manage- 
ment, have administrative boundaries established on the basis of ecosystems. 

Natural borders, such as rivers and mountains, have been used to define 
electoral boundaries in the past. But an ecosystem embraces what some 
natural borders have been used to separate; a watershed ecosystem, for 
example, encompasses both sides of a river. Using ecological considera- 
tions to define communities would obviously call for a new approach. 

Our research does not support the claim that drawing boundaries in a 
manner more sensitive to ecological considerations would facilitate environ- 
mental protection. (Macdonald 1991 RC) Neither electoral nor jurisdictional 
boundaries are major factors in formulating and implementing environ- 
mental law. On the other hand, communities are beginning to express their 
interests and identities in a new way. This development should be recog- 
nized in constituency design; hence our recommendation that the ecology 
of a region be taken into account in drawing electoral boundaries. We urge 
the Canada Elections Commission to make every effort to ensure that staff 
support to boundaries commissions includes ecologists. 


The Basis and Timing of Constituency Design 

Efforts to achieve equality of the vote are also affected by the process for 
designing constituencies. Under the present law, boundaries are redrawn 
only every 10 years, following the decennial census. Since the 1964 reforms, 
boundaries have remained in place longer between each redrawing of the 
electoral map. (Courtney 1988, 688) With continuing change in population 
distribution and community size, designs intended to achieve population 
equality inevitably deteriorate over each 10-year period. In addition, the 
boundaries commission process takes time, and the new boundaries do 
not come into effect until one year after the commissions complete their 
work. As Munroe Eagles notes: 


At the time of the last election held on 1966 boundaries (1974), for example, 
virtually four in every 10 ridings exceeded 25 percent of their respective 
provincial electoral quotients. Similarly, the last election held on 1976 
boundaries (1984) saw more than one in five ridings exceed the 25 per- 
cent threshold of tolerable deviations. Even though the current bound- 
aries have only been used once, projected population figures calculated for 
1991 suggest just under a fifth (17.4 percent) of all districts would exceed 
the 25 percent tolerance if an election were to be called this year. (1991a RC) 


The 1988 election, for example, was conducted on boundaries estab- 
lished after the 1981 census. By 1988, comparability of population among 
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constituencies had already been seriously eroded, particularly in Ontario, 
as shown by the results of Statistics Canada’s mid-term population pro- 
jections in 1986. 

In the redrawing of the electoral map following the 1981 census, only 
8 per cent of Ontario constituencies exceeded the quotient by +15 per cent. 
All were on the low side - that is, less than the quotient — and all but one 
were in sparsely populated northern Ontario. By 1986, however, two years 
before the first election conducted on these boundaries, it is estimated that 
more than 25 per cent of Ontario constituencies deviated from the quotient 
by more than 15 per cent — more than a threefold increase. The greatest 
increase was in southern Ontario. 

After the 1981 census, no southern Ontario constituency had a population 
more than 15 per cent over the quotient; by 1986, it is estimated that 11 con- 
stituencies had populations that exceeded the quotient by 15 per cent, with 
six of them exceeding it by 25 per cent. In the province as a whole, con- 
stituencies with populations more than 15 per cent under the quotient rose from 
eight to 14 between 1981 and 1986, with five falling short by 25 per cent or more. 
With one more federal election to be conducted on the basis of the present 
boundaries, it is estimated that close to 50 per cent of constituencies in Ontario 
will likely deviate from the quotient by more than 15 per cent. 

Common sense and evidence from other jurisdictions show that main- 
taining comparability between constituencies requires the most current 
data available. The most current, complete and accurate, of course, would 
be the actual number of voters on the final voters lists for the most recent 
election. This approach is used in Alberta, Quebec and Saskatchewan, as 
well as Great Britain and Australia. Australia provides an interesting model: 
boundaries must be redrawn every seven years but also must be redrawn 
more often should population shifts warrant. This occurs whenever more 
than one third of the constituencies within a state exceed the 10 per cent vari- 
ation on the quotient for more than three consecutive months or where 
population shifts among states require a redistribution of seats among two 
or more states during the seven-year cycle for both boundaries readjust- 
ment and redistribution. 

Because we use total population as the basis for drawing electoral bound- 
aries, readjustment cannot occur more than once every 10 years, given that 
Statistics Canada’s mid-term projections are not sufficiently precise for this 
purpose. The result is a deterioration in population comparability over time. 
There are several powerful reasons for Canada to use the number of voters, 
not total population, as the basis for boundaries readjustment. 

First, equality of the vote constitutes a compelling reason for drawing 
boundaries on this basis. Only citizens who have reached the age of 18 have 
the right to vote. As Justice McLachlin stated in the Dixon case, “relative 
equality of voting power is fundamental to the right to vote enshrined in 
s. 3 of the Charter”. (1989, 293) Although Justice McLachlin was not dis- 
cussing the drawing of electoral boundaries on the basis of total population 


161 
BOW A Mighty wA NOD EF Ic Atc Y! Off TALE OV OFE 


versus the number of voters in this instance, the concept of equality of 
voting power clearly relates to the numbers of voters in constituencies, not 
the total numbers of persons. 

Second, using number of voters instead of total population would main- 
tain better comparability across constituencies in a highly mobile society 
because it could be done more frequently (after every election). 

Third, it would enhance the equality of the vote, because only voters 
would be counted. As Munroe Eagles put it, “it would allow a purer mea- 
sure of relative vote equality to be achieved”. (1991a RC) 

At the same time, our research confirmed that there is a close rela- 
tionship between the number of voters and the total population of a 
constituency. (Eagles 1991a RC) 

Areas with the greatest differences between population and voters are in 
Canada’s three largest metropolitan centres, because of their relatively large 
numbers of recent immigrants. But even in these instances major disruptions 
would not occur. What would result is greater equality of the vote when the 
boundaries are drawn and less deterioration in this equality over time rela- 
tive to the present system. At the same time, given that MPs must serve all 
residents, not just voters, the data show that drawing boundaries based on 
the number of voters constitutes an excellent proxy for total population. 

Ina very few constituencies, MPs would have to provide service to a larger 
number of non-voters, especially non-citizens. Instead of drawing electoral 
boundaries in ways to acknowledge this fact, these few MPs should have addi- 
tional staff and facilities, similar to those provided to MPs from remote or 
sparsely populated regions. These service functions relate primarily to tasks 
performed by the staff of MPs in any event; they are not matters of represen- 
tation with respect to an MP’s functions within the House, where constituen- 
cies are to be represented according to the equality of the vote. 

A system based on the number of voters would also reduce disruption 
for participants in the electoral system. If relatively minor changes took 
place more frequently, the system would avoid the highly disruptive changes 
that often result from boundaries readjustments after the decennial cen- 
sus. This has been the experience in Australia, and our research suggests 
that this would hold true for Canada as well. More frequent but smaller 
adjustments to boundaries would contribute to greater stability in bound- 
aries readjustment. In the last exercise of redrawing the electoral map, for 
example, the boundaries of all but 13 constituencies were changed. More 
frequent adjustments, even with greater adherence to voter equality, as 
Munroe Eagles concludes, “would ameliorate the disruptive aspects of neces- 
sary boundary revisions by spreading them over a longer period of time than 
is currently the case”. (1991a RC) 

Disruption can also be minimized by adjusting boundaries more fre- 
quently only where the deterioration of voter equality has passed a certain 
threshold. The Australian approach is helpful here: a formula triggers 
adjustments when the number of voters in a certain percentage of 
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constituencies exceeds the permitted deviation. We consider it reasonable 
that the number of constituencies in a province exceeding the deviation 
after a general election should be no higher than 25 per cent of the total 
number of constituencies in that province. 


Recommendation 1.4.7 
We recommend that 


(a) electoral boundaries be redrawn in all provinces after each 
redistribution on the basis of the number of voters registered 
for the most recent federal election; 

(b) after each general election the Canada Elections Commission 
determine the electoral quotient for each province and rec- 
ommend whether adjustments to boundaries should be 
undertaken; 

(c) electoral boundaries be redrawn after each general election 
in any province where 25 per cent or more of the con- 
stituencies contain a number of voters deviating from the 
provincial quotient by more than 15 per cent; 

(d) no boundaries commission be established according to (a) 
for any province if there was no change to the number of 
members of the House of Commons assigned to the province 
and a boundaries commission had been established for the 
province after the most recent general election according to 
(b) and (c); and 

(e) no boundaries commission be established for any province 
after a general election according to (c) during the period 
commencing on the first day of the year before the year of 
a decennial census and ending on the day the final report 
is completed by the boundaries commission established 
after the census. 


After each redistribution, then, and whenever the Canada Elections 
Commission determined that a province’s electoral boundaries should be 
redrawn after a general election, it would establish electoral quotients for 
all provinces, or at least the provinces where boundaries are to be redrawn, 
and electoral boundaries commissions would be appointed. In cases where 
the Canada Elections Commission determined, following a general elec- 
tion, that less than 25 per cent of a province’s constituencies deviated from 
the electoral quotient by 15 per cent, no boundary adjustments would occur. 


Processes and Procedures 
Under the Electoral Boundaries Readjustment Act, electoral boundaries com- 
missions must be established by the Governor in Council within 60 days 
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of the time that the chief statistician of Canada presents a certified return 
of the census data to the designated minister and the chief electoral officer. 
This is usually nine to 10 months after the decennial census in June. The chief 
electoral officer must then transmit to the commissions detailed statistics 
and related maps to allow them to begin their work. The commissions must 
transmit their descriptions and boundaries of constituencies to the chief 
electoral officer, for transmittal to the Speaker of the House of Commons, 
within one year of the time when the chief electoral officer has sent them 
the electoral maps and statistics. 

Traditionally, however, the commissions have been established at the 
end of the 60-day period. Furthermore, the commissions have been required 
to use part of their one-year mandate to hire staff, arrange office space and 
set up logistical support. To put it differently, the commissions are usually not 
fully operational before July or August of the year following a census year. 

In order to avoid these unnecessary delays, the electoral boundaries 
commissions should be established and appointed no later than the end of 
September of the year a decennial census has been conducted. This would 
give the commissions six to seven months to hire administrative support staff, 
arrange office space and logistical support, recruit and appoint specialists 
in co-operation with the Canada Elections Commission, and begin work 
on the boundaries of constituencies based on the voters lists from the pre- 
vious general election and the preliminary census data, which will be used 
to assign seats to provinces. The commissions could be fully operational by 
the time the official census data are available. Given that the preliminary 
data do not vary greatly from final data on the certified return of the chief 
statistician, commissions could use with confidence the preliminary number 
of seats for their province. 

With this approach, the reports of the commissions would then be due 
eight months after the Canada Elections Commission, on the basis of the cer- 
tified census return of the chief statistician, has transmitted its report to each 
boundaries commission. If a commission decided or was required to con- 
duct a second round of public hearings, as we will discuss, the deadline 
would be one year. Where a second round of hearings was not conducted, 
six months would be cut off the current time limit. 


Recommendation 1.4.8 
We recommend that 


(a) electoral boundaries commissions be established and 
appointed by the end of September in the year that a decen- 
nial census is conducted or within 60 days of the Canada 
Elections Commission determining that a boundaries adjust- 
ment is required in one or more provinces following a 
general election; and 
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(b) electoral boundaries commissions report to the Canada 
Elections Commission within eight months after they have 
received from the Canada Elections Commission the official 
census data or within eight months after the date of estab- 
lishment of an electoral boundaries commission in a prov- 
ince following a general election, unless a second round of 
hearings is held, in which case the reporting date shall be 
extended a further four months. 


Under the Electoral Boundaries Readjustment Act the boundaries that are 
subsequently brought into force by a “representation order” cannot come 
into effect for at least one year. This is to permit the necessary changes asso- 
ciated with a modification of the boundaries to be effected. Among other 
things, this allows for the appointment of returning officers. In Volume 2, 
Chapter 3, we make recommendations that would ensure returning officers 
would be in place earlier than has often been the case. This would allow the 
time until new constituency boundaries come into effect to be reduced from 
one year to six months following a redistribution of seats. Combined with 
our above recommendation, this would shorten the time for new bound- 
aries to come into effect by as much as eight months. A further 
two months could be cut from the overall process if Parliament is not 
involved, as reeommended hereafter. And furthermore, when a boundaries 
readjustment is required following a general election in one or more 
provinces, a separate representation order should be made for each province 
as soon as the report of each boundaries commission is complete. This would 
mean boundaries readjustment could take effect in one or more provinces 
without having to wait for the reports of all boundaries commissions, given 
that the number of seats for each province would not be altered. 


Recommendation 1.4.9 
We recommend that 


(a) the representation order issued after a redistribution of seats 
following a decennial census be effective on the first dis- 
solution of Parliament that occurs at least six months after 
the day on which the order was issued; and 

(b) a representation order be issued for each province, when 
following a boundaries readjustment as required after a 
general election, to be effective on the first dissolution of 
Parliament that occurs at least six months after the day on 
which the order was issued. 


Each electoral boundaries commission is required to conduct at least one 
public hearing after making public its initial proposals for constituency 


165 
Lee aL rey an pi LaesicacyY oF imam Voor £ 


boundaries. Hearings are conducted throughout the province if warranted 
by the public response. At these hearings, interested individuals and groups 
may suggest changes to the preliminary map. 

Public hearings are essential if the design of constituencies is to respect 
and reflect community of interest objectives. Through them, citizens can 
participate in determining a critical dimension of representative govern- 
ment. During the last round of boundary changes, for example, the 11 com- 
missions received over 800 representations from individuals, groups and 
municipalities. Thus the process is not only independent and impartial 
but also organized to allow those who will be represented to express their 
preferences about the geographical structure of political representation. 
We consider this approach preferable to that taken in Australia - where 
hearings are conducted prior to, instead of after, the publication of an 
electoral map — because Canadians can make their representations 
based on a proposed preliminary map. This is useful especially where 
major changes must be made. The analogous experiences of municipal 
zoning and development processes and numerous regulatory pro- 
cesses indicate the effectiveness of this approach to promoting public 
participation. 

After the public hearings, the electoral boundaries commissions consider 
the suggestions and objections raised and make revisions as appropriate. 
The commissions then submit their reports on the proposed boundaries to 
Parliament through the chief electoral officer. The process does not require 
or permit another round of public hearings by the commissions, even where 
a commission’s new proposals contain revisions not contemplated during 
the public hearings. 

If more than 10 Members of Parliament object to any of the commission 
reports, however, the objections are heard by a committee of the House 
of Commons. Parliament has no authority to approve, amend or reject 
commission reports. Thus this procedure lengthens the process by at least 
two months while contributing only marginally. 

This was illustrated by the experience with the 1987 reports. The 
Commons committee held public hearings in British Columbia on the report 
of the commission for that province. It also submitted a report to the com- 
mission, rather than simply recording MPs concerns. Finally, it went so far 
as to request the members of the Saskatchewan commission to appear before 
it. The commission chair declined, stating that “such an appearance would 
compromise the independence of the Commission.” (quoted in Sancton 
1990, 448) 

These provisions of the Act and their use by Members of Parliament raise 
questions about the independence of the process. In Australia, which served 
as a model for our boundaries readjustment process, parliamentary involve- 
ment ceased a decade ago. Clearly, further discussion remains necessary 
before commissions submit their final reports because they may make sub- 
stantial and unanticipated changes to their preliminary maps following 
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their public hearings. The most recent British Columbia commission, for 
example, removed one seat from Vancouver following objections to its first 
proposals. When substantial and unanticipated changes are made, a second 
round of hearings should be held. 

But hearings by a Commons committee remove the process from the 
authority and independence of the boundaries commissions. If each com- 
mission were required to conduct a second round of hearings when its sec- 
ond set of proposals departed significantly from its preliminary map, the 
parliamentary stage could be eliminated. Individual MPs would retain the 
right to appear before a commission at both rounds of hearings. 

Second-round submissions would be restricted to addressing changes 
in a commission’s original report. The second round could not be used to 
repeat submissions made at the first hearings; the second round would 
examine boundaries changed in response to interventions in the first round 
and resulting changes in other parts of the province. 

Electoral boundaries commissions should be permitted to conduct a 
second round of hearings when they deem their revisions to be substantial. 
To secure the right of citizens to be heard when significant and unforeseen 
revisions have been proposed, this decision should not rest solely with a 
commission, nor should the boundaries readjustment process be prolonged 
unduly. A standard mechanism is therefore required to ensure that signifi- 
cant revisions are considered at a public hearing if citizens wish to be heard. 

This mechanism would involve a threshold for measuring significant 
revisions. The threshold must not be so high that citizens are denied the 
right to a second hearing; nor should it be so low that matters raised in the 
first round can be repeated or commissions tempted to draw boundaries 
in ways intended to avoid a second round of hearings. Based on our esti- 
mate of the impact of revisions, we propose that the threshold provide for 
a second round of hearings when the gross number of voters added to or 
removed from a constituency as a result of a revision exceeds 25 per cent 
of the total number of voters in the constituency. 

The second round of hearings would work in the following manner: 


1. After the first round of hearings on the preliminary map, new boundaries 
would be drawn and a new electoral map published. 

2. Ifthe new map contained changes in the boundaries set out on the pre- 
liminary map, the commission could invite submissions on these 
changes. 

3. Where revisions to the preliminary map resulted in the addition to or 
removal from a constituency of a total number of voters representing 
25 per cent or more of the number of voters in any constituency, the com- 
mission must invite submissions on these revisions. If submissions are 
received, the commission must hold public hearings. 

4. Following consideration of submissions, the commission would prepare 
its final map and report. 
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5. The final report would be submitted to the Canada Elections Commis- 
sion, which would transmit it, along with the draft representation order, 
to the minister responsible for proclamation of the order by the Governor 
in Council. 


Recommendation 1.4.10 
We recommend that 


(a) the present procedure for parliamentary committee hear- 
ings on electoral boundaries be discontinued; and 

(b) where revisions to the preliminary report of an electoral 
boundaries commission are made, the commission invite 
submissions and hold public hearings on these changes; 
and that where, in the aggregate, revisions involve the addi- 
tion to or removal from a constituency of 25 per cent or more 
of the number of voters in any constituency, the commis- 
sion invite submissions on these revisions and hold public 
hearings to consider the submissions. 


The Names of Constituencies 

Since 1964, electoral boundaries commissions have been responsible for 
naming the constituencies they design. Names as well as boundaries are thus 
subjects for their consideration and for comments at public hearings. The 
Act is explicit in assigning this responsibility, and the minister who intro- 
duced the bill was equally explicit that boundaries commissions, not MPs, 
were to have the final say. As Allan MacEachen stated: 


The task of assigning names to the constituencies is for the provincial 
commissions.... It is possible [for MPs] to make representations to the com- 
missions at hearings [but] government members will have to take their 
chances along with opposition members as to the names of their con- 
stituencies. (Canada, House of Commons, Debates, 20 October 1964, 9263-64) 


The 1964 legislation contained no guidelines on naming, and at the 
time there was no intention to depart from the tradition of using geo- 
graphically specific names. The reports of the first electoral boundaries 
commissions in 1966 maintained this tradition. The potential for dispute was 
quickly revealed, however. Of the first 10 objections to these reports, four 
concerned constituency names. 

Since then, MPs have successfully asserted their right to change the 
names of their constituencies through the mechanism of the private mem- 
ber’s bill. Since 1967, passing bills changing constituency names has been 
a formality: all such bills have been passed unanimously and without 
debate. Since the 1987 redistribution 18 names have been changed in this 
manner, but the process affords no opportunity for public participation. 
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Every name changed in this way since 1967 has involved a change in 
geographical designation. And in all cases, names have been lengthened by 
what Norman Ruff referred to in our public hearings as “galloping hyphen- 
ation”. (Victoria, 26 March 1990) Forty per cent of the constituency names 
currently used contain either double (36 per cent) or multiple (4 per cent) 
hyphenation. 

Changing constituency names using private member’s bills involves 
costs to the public treasury and to local constituency associations. In addi- 
tion, boundary adjustments are affected in at least two ways. First, from 
the perspective of local representation, it is often impossible to choose a 
name that fully captures the constituency’s geographic areas and commu- 
nities of interest, no matter how many hyphenated words are strung together. 
As Ruff noted: 


Two names or directional qualifications [east, west, north or south] are 
perhaps justifiable.... But three and certainly four name combinations are 
surely overly cumbersome if not absurdities. (Brief 1990, 11) 


Second, and more important, is the effect on the willingness and flexibility 
of commissions to change boundaries to enhance the equality and efficacy 
of the vote. So long as geographic names are the only means of designating 
constituencies, controversy can be anticipated whenever names must be 
altered to reflect boundary changes. Commissions may be pressured to draw 
boundaries simply to avoid offending a community’s pride in its name being 
used in the name of a constituency. 

Other jurisdictions avoid this problem by not using geographically 
specific names or by using other designations. Numbers, for example, 
designate U.S. congressional constituencies. In Quebec, the Commission 
de la représentation électorale, advised by the Commission de toponymie, 
has the authority to name provincial electoral constituencies after notable 
persons. The same approach is used in Australia; Aboriginal names and 
geographical names are also permitted. In Australia, the use of names other 
than geographic gives electoral boundaries commissions the flexibility to 
enhance the equality of the vote. In both Australia and Quebec, naming a 
constituency after a renowned person normally assumes there is some iden- 
tification of the person with the local community. 

To remove obstacles to independent boundary design, two conditions 
concerning names must be met. First, electoral boundaries commissions 
should use other than geographically specific names where necessary or 
appropriate. This would remove obstacles to changing electoral bound- 
aries on the grounds that names would be affected. 

Second, the authority to name constituencies should rest solely 
with electoral boundaries commissions, as originally intended in 1964. 
This would ensure that names other than geographically specific names 
would be used where necessary or appropriate. MPs would retain the right 
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to present their views with respect to constituency names before the 
commissions. 

At the same time, the Canadian Permanent Committee on Geographical 
Names should be requested to assist boundaries commissions with con- 
stituency names, including names with local historical significance. This 
federal-provincial-territorial committee maintains the National Toponymic 
Data Base. 

Commissions should retain existing geographic names wherever pos- 
sible, provided they contain no more than a single hyphenation. Names of 
persons or historic locations should be preferred whenever the constituency 
cannot be designated adequately by reference to a single locality, including 
a qualifying direction (e.g., East). Where the name of a person is used, the 
person should have some historic connection to the local community or 
area in question. 


Recommendation 1.4.11 
We recommend that 


(a) electoral boundaries commissions be encouraged to use 
other than geographic names to designate constituencies, 
particularly where this would avoid the use of multiple 
hyphenation; 

(b) the legislation specify that the name of a constituency not 
be changed other than during the boundaries readjustment 
process; and 

(c) the commissions ask the Canadian Permanent Committee 
on Geographical Names to suggest names for constituencies 
where changes are required or contemplated and that the 
designations of these constituencies and the rationale for the 
choice be presented in the commissions’ preliminary reports. 


ABORIGINAL PEOPLES AND ELECTORAL REFORM 


Introduction 

One of the most significant challenges to our electoral democracy concerns 
the representation of Aboriginal peoples in the House of Commons. 
Aboriginal peoples — Indian, Inuit and Métis — are almost 3.5 per cent of the 
Canadian population.* The total Aboriginal population of Canada is thus 
greater than that of any of the four Atlantic provinces. Since Confederation, 
however, only 12 self-identified Aboriginal persons have been elected to the 
House of Commons: three from Manitoba in the 1870s, when the Métis 
constituted a majority in that province, and nine since 1960, when Indians 
living on reserves were granted the right to vote and thus to be candidates. 
Six of those nine have been elected from the Northwest Territories, where 
Aboriginal peoples constitute a majority in the Territories’ two constituencies. 
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Canada’s Aboriginal people are widely dispersed across the con- 
stituencies south of the 60th parallel. Including constituencies that encom- 
pass the northern areas of provinces where a significant proportion of 
Aboriginal people reside, there are only three constituencies where they 
constitute more than 25 per cent of the population, namely, Churchill in 
Manitoba, Prince Albert—Churchill River in Saskatchewan and Kenora—Rainy 
River in Ontario, with 53.9, 29.1 and 25.6 per cent respectively. It should 
be noted that these population figures include those under the age of 18, 
the number of which is proportionately higher for Aboriginal peoples — of 
the order of 50 per cent more.* 

Many Aboriginal people see this situation as a major factor militating 
against significant electoral participation. They feel their votes are ineffec- 
tive in asserting their identity and interests. Partly as a consequence of 
this, voter participation among Aboriginal peoples has been lower than 
the national average except in those few cases where there has been a self- 
identified Aboriginal candidate. (Eagles 1991b RC; Gibbins 1991 RC) 

Several factors, in addition to geographical dispersal, can account for 
the current level of voter participation by Aboriginal people and thus their 
capacity to have their representational needs met through the electoral pro- 
cess. First, Aboriginal peoples, with the exception of the Métis, did not 
have the right to participate in the electoral process until fairly recently. 
The Inuit were denied the vote from 1934 to 1950, and Indians on reserves 
did not receive the vote until 1960. Traditions of political participation, 
accordingly, did not develop in these communities in parallel with the rest 
of Canadian society. On the contrary, the denial of the vote to Indians until 
1960 reinforced the idea that they were “distinct” from other Canadians at 
both the practical and the symbolic level. Political participation is unlikely 
to be enhanced if changes are not made to secure effective representation 
for Aboriginal people. Our past is replete with symbols of their exclusion 
from the Canadian polity. Elimination of discrimination based on law is 
not sufficient; symbols of inclusion are also needed. 

Second, in addition to the fact that Aboriginal people number dispro- 
portionately among the poor, the homeless, the transient and the poorly 
educated, their traditional pursuits of hunting and trapping in hinterland 
and remote areas have made it difficult, if not impossible, to enumerate or 
register many of these Canadians within the current framework. 

Third, less than adequate communications media are responsible for 
diminishing the awareness and interest of Aboriginal people in the electoral 
process. The Aboriginal press and the CBC Northern Services for the eastern 
Arctic lack the resources necessary to overcome these obstacles. (Alia 1991 
RC) Moreover, there is insufficient information available from Elections 
Canada in the indigenous languages of Aboriginal peoples. 

Fourth, officials from Elections Canada are not conversant in local Aborig- 
inal languages, nor are there many Aboriginal people employed as elec- 
tions officials. Since 1960, for example, only one returning officer has been 
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identified as being of Aboriginal descent, even though 253 out of 295 return- 
ing officers in the last general election assumed their position for the first 
time. Similarly, only a few Aboriginal people have ever been assigned the 
position of deputy returning officer. 

Fifth, the voting process itself has been, as we have noted, less than 
welcoming to those voters who find themselves, for one reason or another, 
in special circumstances or with special needs. Aboriginal people find them- 
selves disproportionately among those who have been negatively affected 
by the requirements and regulations of the present voting process, espe- 
cially given their geographic locations and their languages. 

Finally, our largest political parties have only recently acknowledged 
the need to address the issue of Aboriginal representation and political 
participation. Both the Progressive Conservative Party and the Liberal Party 
have created an Aboriginal structure to represent Aboriginal peoples within 
their party organizations. An Aboriginal “caucus” was created within the 
Progressive Conservative Party in 1985, and an Aboriginal peoples’ “com- 
mission” was created as part of the Liberal Party of Canada in 1990. The New 
Democratic Party has recently adopted measures to ensure the participation 
of Aboriginal people within its governing structures. 

Elsewhere in our report, in Volume 2, Chapter 5, for example, we make 
recommendations that address the concerns noted above. Aboriginal 
peoples, nonetheless, consider that their distinct status and particular inter- 
ests require something more than these kinds of changes, however impor- 
tant they may be in increasing their electoral participation. Working within 
the basic features of the current constitutional framework, two options are 
available to enhance the effective representation of Aboriginal peoples. The 
first would require electoral boundaries commissions to give the effective 
representation of Aboriginal people much greater weight in the drawing 
of electoral boundaries than has been the case. The second would enshrine 
in law a process whereby Aboriginal people would have the right to choose 
to be represented by Members of the House of Commons elected in “Aborig- 
inal constituencies”. The number of Aboriginal constituencies would be a 
function of the number of Aboriginal voters that choose to vote in Aboriginal 
constituencies in proportion to the size of the other constituencies in a province. 


Drawing Electoral Boundaries to Enhance the Efficacy of 

Aboriginal Peopies’ Votes 

Requiring that electoral boundaries be drawn in a manner that enhances 
the efficacy of the vote of Aboriginal peoples can hardly qualify as a novel 
concept. The very concept of community of interest is a cornerstone of our 
tradition in the design of constituencies. The legislation governing the pro- 
cess constitutes an explicit attempt to ensure that, as much as possible, the 
boundaries of constituencies are drawn in ways that pay particular atten- 
tion to the special interests and identities of segments of the population. 
The use of geographically based constituencies, especially in areas where 
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there is significant diversity of communities, has obvious limitations as a 
mechanism for ensuring the election of persons from particular commu- 
nities of interest or identity. However, our tradition is one where we have 
sought to promote a measure of “representativeness” in those elected. 
Throughout our history, for example, we have often kept rural constituencies 
smaller in population to preserve their integrity as agricultural constituencies 
and to enable them to be represented by persons from these communities. 
In recent years, we have recognized, in drawing electoral boundaries in 
urban constituencies, the desires of various ethno-cultural communities to 
be represented by someone with their ethno-cultural identity. In all of these 
cases, we have implicitly attempted to have MPs elected who belong to the 
ethno-cultural communities of the constituencies they represent. 

One approach to improving Aboriginal electoral representation and 
participation within our existing system would thus be to give priority to 
Aboriginal communities in the drawing of electoral boundaries. Recognizing 
that due consideration has not always been given to Aboriginal commu- 
nities, this approach would make it an explicit responsibility of electoral com- 
missions. Boundaries of treaty areas should not be overlooked. 

This approach would be comparable to the recent experience in the 
United States, where Congress, supported by executive action and judicial 
decisions, has sought to enhance the elected representation of minority 
groups, especially Blacks and Hispanics. This approach, notwithstanding 
some considerable controversy, has been successful in many areas precisely 
because of the concentration of racial and ethno-cultural communities there 
as Well as the public recognition of the degree to which the groups affected 
have been subject to long-standing discrimination in electoral representation 
and participation. In the Canadian context, however, the legacy of contentious 
discrimination has been less manifest, especially since electoral boundaries 
have been drawn by independent boundaries commissions for over a quar- 
ter of a century. In the case of Canada’s Aboriginal peoples, nonetheless, 
there has been criticism that the existing process has been less than recep- 
tive to their communities in the drawing of constituency boundaries by 
these commissions. (Committee for Aboriginal Electoral Reform, in Canada, 
Royal Commission 1991, Vol. 4) The major criticism is that several commis- 
sions have ignored the need to draw boundaries in ways that might enhance 
the influence of Aboriginal votes, such as by drawing boundaries on an 
east-west, rather than north-south, axis. 

In response to these criticisms, we commissioned research to determine 
if boundaries could be drawn so as to create Aboriginal majorities or signi- 
ficant minorities wherever possible. The research focused on the possible 
redesign of constituency boundaries in British Columbia, Alberta, Sas- 
katchewan, Manitoba, northern Ontario and northern Quebec, that is, in 
those provinces or areas of provinces where there are significant numbers 
of Aboriginal people. 

By giving due consideration to Aboriginal communities while adhering 
to the +15 per cent variation from provincial electoral quotients that we 
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recommend, the research demonstrated that in addition to the three seats 
in the Yukon and Northwest Territories where Aboriginal people already 
constitute a significant minority or a majority, seven constituencies could 
be created with an Aboriginal population constituting more than 20 per 
cent of the total electorate. Of these seven, one constituency would have an 
Aboriginal population of nearly 60 per cent, one would have more than 40 per 
cent, two would have more than 30 per cent, two would have more than 
25 per cent and one would have more than 20 per cent. In total, then, 10 con- 
stituencies would have a significant Aboriginal population. An additional 
eight constituencies would have an Aboriginal population of over 10 per 
cent. (Small 1991 RC) 

Although this approach would undoubtedly enhance the electoral sig- 
nificance of the Aboriginal vote, it would not ensure the selection or elec- 
tion of Aboriginal candidates in significantly greater numbers than the 
three Aboriginal MPs elected in 1988. As a result, the Aboriginal peoples of 
Canada would remain systematically underrepresented in the House of 
Commons. Consequently, the measures would fall short of what is required 
to overcome the symbols of exclusion of the past and restore the legitimacy 
of the House of Commons in the eyes of Aboriginal people. Moreover, this 
approach assumes that Aboriginal people form simply one among many com- 
munities of interest; it does not recognize their unique and special status. A 
more direct relationship between Aboriginal voters and constituency design 
is preferable. 


Aboriginal Constituencies 

A precedent for the direct representation of Aboriginal peoples has long 
existed in the state of Maine, which adopted guaranteed Aboriginal repre- 
sentation in its state legislature in 1820. Maine’s two main Indian communities, 
the Penobscot and the Passamaquoddy tribes, each have the right to elect a 
single representative to the state legislature. This system guarantees that the 
perspectives of both tribes are heard on all issues. Because those electing 
these representatives are also eligible to vote for a representative from the 
constituency in which they reside, these two Aboriginal representatives do 
not have a vote in the state legislature, although they possess all other rights 
as members, including that of voting in legislative committees. The New 
Brunswick government has recently indicated its interest in adopting this 
approach for its provincial legislature. 

In 1867, the same year as Canadian Confederation, the New Zealand 
Parliament dedicated four seats to its Maori Aboriginal peoples from which 
they elect members to the national Parliament. These seats overlay other 
constituencies and are geographically designed so that Maori voters belong 
to one of these Maori constituencies and elect one member under the plurality 
voting system. Since 1975, each Maori voter has had the option of regis- 
tering on the Maori roll for their region or on the electoral list for the con- 
stituency in which they reside. Unlike Aboriginal representatives in the 
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Maine legislature, these representatives are full members of the New Zealand 
Parliament. While many Maori voters now opt to vote in the “general” 
constituencies, thereby increasing their overall political influence, the four 
guaranteed seats assure Maori from all regions of New Zealand a voice in 
Parliament. This explains why this guaranteed Aboriginal representation 
continues to this day. As Gary P. Gould, President of the New Brunswick 
Aboriginal Peoples’ Council, stated at our public hearings, “Through guar- 
anteed representation, guaranteed participation, the Maoris have become 
New Zealanders.” (Sydney, 5 June 1990) 

As demonstrated by the representations to our public hearings, Cana- 
dian Aboriginal peoples are aware of, and impressed by, this New Zealand 
precedent. Indeed, proposals drawing on this experience have been made 
on numerous occasions in the past, one recent example being that of the 
Native Council of Canada in the early 1980s. (Committee for Aboriginal 
Electoral Reform, in Canada, Royal Commission 1991, Vol. 4) Earlier calls 
for guaranteed representation included those made by Louis Riel in 1870 
and by the Malecite Nations in 1946. 

Assessments of the New Zealand model and experience vary in the con- 
clusions they reach. (Gibbins 1991 RC; Fleras 1991 RC; New Zealand, Royal 
Commission 1986) The New Zealand system of four guaranteed seats, it 
should be emphasized, underrepresents the Maori in proportion to their 
share of the total population; Maori people constitute approximately 
13 per cent of the population, but their four guaranteed seats represent only 
4 per cent of the seats in the national Parliament. (Fleras 1991 RC) At the same 
time, however, the Maori themselves strongly defend this system as giving 
them a greater say in the governance of New Zealand than they think would 
otherwise be the case. (New Zealand, Royal Commission 1986) 

A recent royal commission on electoral reform in New Zealand con- 
cluded that as long as the single-member plurality voting system was 
retained there, separate Maori seats should be continued. It also recom- 
mended that the number of Maori seats be proportionate to the population 
on the Maori roll, that is, there would no longer be four seats or some such 
fixed number. 


The Case for Aboriginal Constituencies 

Canada’s electoral system is based upon a consent of citizens to be governed. 
The design of the electoral system must always respect the fact that Parliament 
is the central institution of governance in the country. Its legitimacy will be 
strengthened if, over time, its composition reflects the importance of the var- 
ious communities in the polity. In this regard, three useful lessons can be 
drawn from the New Zealand experience. 

First, any system of direct Aboriginal representation should provide a 
process for the creation of Aboriginal constituencies so that Aboriginal voters 
might exercise their right to direct representation if they so wished. It should 
not establish or guarantee a fixed number of seats. 
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Second, the opportunity to directly elect MPs from Aboriginal con- 
stituencies by registering as an Aboriginal voter should be a matter of choice 
and not imposed on individuals. 

Third, Aboriginal constituencies should be created according to a for- 
mula that enables Aboriginal voters to be represented proportionately to 
their population in their province. When Aboriginal constituencies are estab- 
lished, their MPs would thus possess the same degree of legitimacy as other 
MPs from territorially based constituencies, and other Canadians would not 
have their right to effective representation jeopardized. 

A Canadian system based on the lessons drawn from the New Zealand 
experience, as the Committee for Aboriginal Electoral Reform recommended 
to us, could constitute a major step toward greater participation of Aboriginal 
people in the governance of Canada. It certainly would not constitute a 
form of electoral ‘apartheid’. Its purpose and effect would be to include 
Aboriginal people more effectively in the democratic process and to enhance 
their sense of political efficacy, rather than to exclude them as is the intent 
under an apartheid regime. To those who believe in according people the 
freedom to be themselves, careful implementation of the concept would be 
counted a gain in civilization. As the Committee for Aboriginal Electoral 
Reform stated: 


There has been a general feeling among Aboriginal people that the elec- 
toral system is so stacked against them that [Aboriginal constituencies] 
are the only way they can gain representation in Parliament in propor- 
tion to their numbers. Direct representation of Aboriginal people would 
help to overcome long-standing concerns that the electoral process has 
not accommodated the Aboriginal community of interest and identity. 
Aboriginal [voters] would elect Members of Parliament who would repre- 
sent them and be directly accountable to them at regular intervals. MPs 
from [Aboriginal constituencies] would understand their Aboriginal con- 
stituents, their rights, interests, and perspectives on the full range of 
national public policy issues. (Committee for Aboriginal Electoral Reform, 
in Canada, Royal Commission 1991, Vol. 4) 


For the concept of Aboriginal constituencies to be acceptable, three condi- 
tions must be fulfilled. First, there must exist a consensus among Aboriginal 
peoples in favour of the measure. Second, the practical form the concept will 
take must be compatible with Canadian traditions and parliamentary system, 
conform to our constitutional framework and be workable. Third, there must 
exist compelling reasons for non-Aboriginal Canadians to adopt legislation 
giving Aboriginal peoples the right to a guaranteed process to choose to cre- 
ate Aboriginal constituencies. These conditions are examined below. 


Consultations with Aboriginal Peoples 


During the course of our public hearings and our initial research on 
the electoral participation of Aboriginal peoples, the idea of Aboriginal 
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constituencies quickly came to the forefront of reform proposals. The gen- 
eral concept of Aboriginal constituencies was raised by or discussed with 
the many Aboriginal spokespeople who appeared at our hearings. In every 
case, these spokespeople stressed the need for a thorough consultation pro- 
cess with Aboriginal peoples before the Commission made any proposals 
to enhance Aboriginal representation in Parliament. 

In March 1990, Senator Len Marchand appeared before us with a detailed 
proposal for the establishment of Aboriginal constituencies. 

To ascertain Aboriginal views on Aboriginal representation in the House 
of Commons, we asked Senator Marchand, who in 1968 was the first Indian 
person elected to the House of Commons, to lead a series of preliminary con- 
sultations with Aboriginal leaders on the concept of Aboriginal constituencies 
as described in his comprehensive brief to the Commission. These consul- 
tations with national and regional leaders found general support for the 
basic concept of Aboriginal constituencies. Nonetheless, there was a per- 
ceived need for more extensive consultation to consider the proposal in 
greater detail and to assess the degree of support throughout Aboriginal 
communities across Canada. Accordingly, the above-mentioned Committee 
for Aboriginal Electoral Reform, chaired by Senator Marchand and composed 
of three MPs and one former MP, was created to conduct a more comprehen- 
sive round of consultations across Canada. 

This second round of consultations was based on a position paper, pub- 
lished in the Aboriginal press, that outlined the general principles for the 
creation of Aboriginal constituencies in a manner that would enable 
Parliament to implement such a system by acting alone under section 44 
of the Constitution Act, 1982 and that, except for the territorial dimension 
of electoral boundaries, would be consistent with the basic principles used 
in drawing the electoral map. On this basis, the Committee’s proposal 
applied the following principles. 

First, as seats in the House of Commons are assigned by the constitution 
to provinces, Aboriginal constituencies would be contained within provin- 
cial boundaries, although they would overlay geographically other con- 
stituencies within a province or even cover an entire province. Aboriginal 
constituencies would thus be part of a province’s total number of seats; 
they would not be seats separate from a province’s total. Where one or more 
Aboriginal constituencies were created in a province, the boundaries of the 
province’s other constituencies may have to be redrawn to reflect this fact. 

Second, Aboriginal constituencies would be created only when the num- 
ber of people registered as Aboriginal voters in a province met the minimum 
number required for a constituency in accordance with the principle of rep- 
resentation by population. In this way, Aboriginal constituencies would sat- 
isfy the general criterion of equality of the vote. They would not be given spe- 
cial treatment with respect to a province's electoral quotient. For this reason, 
the committee noted that an Aboriginal constituency could not be created in 
any of the four Atlantic provinces without a constitutional amendment. 
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Third, Aboriginal voters would have the choice of registering as 
Aboriginal voters or on the general voters lists in the regular constituency 
in which they reside. They could not be on both lists and thus could not vote 
more than once. Such voters would not be forced by this system to regis- 
ter as Aboriginal voters. This choice would have to be made, however, 
before the boundaries of constituencies were drawn. This would occur at 
least every 10 years following a redistribution of seats, subsequent to the 
decennial census. It could also occur after an election, on a province by 
province basis, whenever a redrawing of constituency boundaries became 
necessary. Once this decision on registration was made, any Aboriginal 
voter who wished to switch from one list to the other could not do so until 
the time of the next election, at which time those who had reached the voting 
age since the last registration could also be registered. 

Fourth, the criterion for registration as an Aboriginal voter would be 
Aboriginal self-identification. This would require, only when an objection 
is raised, proof of Aboriginal ancestry or community acceptance, the increas- 
ingly recognized practice in Canada and internationally. Decisions on objec- 
tions to any self-identified Aboriginal voters on the voters register for the 
Aboriginal constituency would be made by a panel of Aboriginal voters. 
This would be similar to the processes now found in the Canada Elections 
Act for objections to the names on preliminary voters lists, objections that 
are decided upon by revising officers at formal sittings to hear objections. 

Fifth, where the number of Aboriginal voters enrolled on the Aboriginal 
register in a province required the creation of more than one Aboriginal 
constituency for a province, the constituencies would be designed on the 
basis of the comparable population and community of interest criteria used 
by the electoral boundaries commission for the province. This would allow 
a commission to create two or more Aboriginal constituencies on a geo- 
graphical basis or on the basis of distinct Aboriginal peoples within the 
province. In either case, the commission would make its decisions following 
discussions and public hearings involving Aboriginal people. 

The Committee found general support for its proposal for Aboriginal 
constituencies, including a majority view that this would not detract from, 
but rather complement, the objective of self-government and other 
Aboriginal political objectives. In commenting at our public hearings on 
Aboriginal participation generally in the Canadian political process, Ovide 
Mercredi, then Vice-Chief, Manitoba Region, of the Assembly of First Nations, 
expressed the view that “there is no inconsistency in Canada recognizing 
our collective rights of self-government and us still getting involved and 
maintaining our involvement in the political life of the state, which means 
getting involved in federal elections”. (Winnipeg, 19 April 1990) 

At the same time, there was support for the creation of a sufficient num- 
ber of constituencies to reflect the diversity of Aboriginal peoples. The Com- 
mittee recognized in its report that a number of constituencies propor- 
tionate to the population of Aboriginal people could not accommodate this 
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diversity in its entirety. It did recommend, however, that the permitted vari- 
ation from electoral quotients be as large as possible to accommodate dif- 
ferent Aboriginal communities. It also recommended that if two or more 
Aboriginal constituencies were to be created in a single province the dis- 
tinct communities of different Aboriginal peoples be the basis for drawing 
Aboriginal electoral boundaries. 

The Committee found general acceptance of the need for Aboriginal 
voters to be enrolled on Aboriginal registers to give effect to this proposal. 
The criterion of self-identification was also accepted. A specific recom- 
mendation was that any objection to the Aboriginal identity or ancestry of 
an individual voter place the onus on those who objected rather than on the 
voter. 

Finally, the Committee found majority support for having the question 
of Aboriginal constituencies in the Atlantic provinces considered in separate 
discussions between Aboriginal peoples and the federal and provincial 
governments concerned. 

Our assessment of these consultations and the Committee’s report 
is that there is sufficient support for the basic concept of providing, in the 
law, a process allowing for the establishment of Aboriginal constituencies 
among Aboriginal people. As the Committee concluded: 


Increasing the number of Aboriginal people in Parliament is not the full 
answer to all Aboriginal issues, but it can be an effective means to pro- 
mote many Aboriginal aspirations.... Aboriginal views will continue to be 
expressed by Aboriginal leaders and their organizations and through 
Aboriginal governments. But Aboriginal people are also citizens of Canada 
and have as much right as any other citizen to participate freely in the 
parliamentary process on an equal footing with other Canadians. 
(Committee for Aboriginal Electoral Reform, in Canada, Royal Commission 
1991, Vol. 4) 


Aboriginal Constituencies in the Canadian Context 

The creation of Aboriginal constituencies would build upon the Canadian 
tradition of accommodating both individual and collective rights. The 
Canadian political system has always recognized that there must be a rec- 
onciliation of individual rights and membership in the national political 
community on the one hand and the legitimate interests of citizens for the 
preservation and promotion of diverse and separate communities within 
Canada on the other. As Charles Taylor has succinctly put it, “Accommodating 
difference is what Canada is all about.” (C. Taylor 1991, 75) 

An explicit acknowledgement of the distinct status of Aboriginal peoples 
would not constitute a departure from the Canadian tradition. The concept 
of a community’s right to elected representation is not foreign to Canada. 
Section 80 of the Constitution Act, 1867, for example, entrenched special rights 
in the drawing of electoral boundaries for the Quebec legislative assembly 
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for anumber of English-speaking communities. The second schedule to that 
act entrenched the boundaries of 12 constituencies with English-speaking 
majorities. These boundaries could not be changed without the concurrence 
of the majority of members representing these constituencies. This provision 
remained in effect until 1970. Similarly, since Confederation, Quebec’s 24 sen- 
ators have each represented an “electoral division” within that province — an 
arrangement that was intended to ensure Senate representation for Quebec’s 
English-speaking minorities and that remains in force. 

On a less explicit, but equally effective, basis, “dual-member” con- 
stituencies at both the federal and provincial levels, wherein each voter has 
two votes and elects two members for a constituency (a constituency with 
roughly double the population of a single-member constituency), have 
been used in a number of areas to encourage the election of representatives 
from specific groups. The former federal constituency of Halifax, for example, 
was a dual-member constituency until 1966 so that the Liberal and Pro- 
gressive Conservative parties could each nominate a Roman Catholic as one 
of its two candidates and thus virtually ensure that whichever party’s candi- 
dates won, there would be a Roman Catholic MP for Halifax. A similar use was 
made of dual-member constituencies in the Nova Scotia provincial assem- 
bly to ensure the election of Acadian Members of the Legislative Assembly. 

The adoption of the Charter has not altered this tradition; indeed, the 
Charter has actually enhanced the claims of various collectivities to consti- 
tutional and political recognition. (Cairns 1990) The Charter is not an exclu- 
sively individualistic document; rather, it contains both a symbolic and a 
juridical recognition of the collectivist dimension of Canadian diversity. 


Aboriginal Constituencies and the Best Interests of All Canadians 

From a non-Aboriginal Canadian perspective, there exist four compelling 
reasons to enact legislation on Aboriginal constituencies at the federal level. 
Each flows from the unique status of Aboriginal peoples and the concepts 
of fairness and respect for one’s contractual obligations, which are the 
cornerstones of liberal societies. 


The Unique Constitutional Status of Aboriginal Peoples Beginning with the 
Royal Proclamation of 1763 protecting the Indian peoples’ interests in the land 
of what was then British North America, the British Crown declared its 
recognition of Indian peoples as constituting Indian nations separate from 
the European settlers in the territory under the Crown. At Confederation, 
this responsibility was assumed by the government of Canada, and Parliament 
was granted powers by the Constitution Act, 1867 to make law for “Indians, 
and Lands reserved for the Indians”. In each of these ways, including the 
various treaties between the Crown and Indian nations, the separate status 
of Indians was recognized. Treaties, in particular, confirmed this status; by 
definition, treaties between the Crown and other peoples recognize that such 
peoples have separate status. There were further expressions of constitutional 
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Indian rights when the prairie provinces received ownership and control 
of natural resources in 1930. These transfers were made part of the Canadian 
constitution and protected hunting, fishing and trapping rights for Treaty 
Indians, as well as protecting unfulfilled land rights arising out of the treaties. 
In 1939, the Supreme Court of Canada declared that Parliament also had 
responsibility for the Inuit people. While no judicial decision has been ren- 
dered concerning responsibility for Métis people, the Manitoba Act, 1870 
recognized the land rights of the Métis within the boundaries of Manitoba 
as then constituted and this was constitutionally entrenched by the 
Constitution Act, 1871. 

Existing Aboriginal and treaty rights are protected under section 35 of 
the Constitution Act, 1982. This section identifies the Aboriginal peoples of 
Canada as the Indian, Inuit and Métis peoples. Section 25 of the Constitution 
Act, 1982 provides constitutional protection of Aboriginal and treaty rights 
from legislative impairment by the Canadian Charter of Rights and Freedoms. 
This provision referentially incorporates in the Canadian constitution rights 
and freedoms pertaining to Aboriginal peoples that existed before Canada 
was created — an explicit reference is made to the Royal Proclamation of 1763. 
Additionally, rights protected in this section are not qualified by the word 
“existing”. This protection is given further weight by section 35.1, which 
requires the government of Canada and the provincial governments to con- 
sult the Aboriginal peoples at a constitutional conference before any amend- 
ments are made to clause 24 of section 91 of the Constitution Act, 1867 and 
to sections 25 and 35 of the Constitution Act, 1982, the constitutional pro- 
visions that affect Aboriginal rights. 


The Expressed Desire of Aboriginal Peoples to Preserve Their Separate 
Identity From the Aboriginal peoples’ perspective, they entered into treaties 
to protect their traditional lifestyle against the influx of immigration. Their 
leaders were reserving not only the living space for their respective people, 
but the means to establish and maintain their way of life in the new eco- 
nomic order that was emerging. 

The maintenance of their distinct identity has been a major concern of 
Aboriginal peoples since Confederation. For example, this was clearly 
expressed on each occasion when the issue arose of giving the vote to 
Indians. Indians feared that the extension of the vote to them could threaten 
their relation to the Crown and Parliament's responsibilities for them. Indian 
populations living on reserves have always been subject to a complex array 
of legislation that treated Indians and non-Indians differentially. The reserve 
system also restricted the mobility and residence of non-Indians. When an 
Indian woman on reserve married a non-Indian, the latter could not become 
a member of the reserve. When a non-Indian woman married an Indian 
on reserve, she acquired Indian status and, prior to 1960, thereby lost her 
right to vote. Whereas the government of Canada sought to pursue a 
policy on integrating Indians into the general society and polity with the 
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publication of a white paper in 1969 (Canada, Department of Indian Affairs 
1969), there was vehement opposition to the proposal. The explicit rejection 
of this integrationist policy on the part of Indians at a critical juncture of 
Canadian and U.S. political history, when it was the conventional wisdom 
that racial integration was preferable to separate status, reaffirmed their 
choice of separate identity. Finally, the very concept of self-government as 
applied to Aboriginal peoples is predicated upon a claim to separate iden- 
tity within the Canadian polity and a rejection of assimilation. 

Hence, contrary to other minorities in North America, Aboriginal 
peoples have always viewed segregation as an essential means of defending 
their cultural heritage. In his submission to our Commission, Ovide Mercredi 
stated that he welcomed “the opportunity to tell another commission of our 
strong commitment for our right to maintain our distinct identity and of 
our right to live and survive as distinct peoples in Canada”. (Brief 1990, 6) 
The unique status of Aboriginal peoples in constitutional law protects and 
gives substance to this fundamental choice. Legislation concerning 
Aboriginal constituencies would simply extend this historical acceptance 
of their will to the electoral process, without imposing any burden on non- 
Aboriginal Canadians. 


The Special Responsibilities of Parliament Under section 91(24) of the Con- 
stitution Act, 1867, Parliament has exclusive power to legislate in relation 
to “Indians, and Lands reserved for the Indians”. The power is exclusive. 
Consequently, the federal government provides Aboriginal peoples with ser- 
vices that other Canadians receive from provincial and local governments. 
Although the constitution does not prevent provincial governments from 
extending any services to Aboriginal peoples, they have generally not been 
forthcoming in assuming these responsibilities. This unique situation is of 
particular importance in the design of our electoral system. 

To the extent that non-Aboriginal Canadians are represented in the leg- 
islatures of the provinces, they have a voice in the formulation of those 
policies that fall within provincial jurisdiction. In contrast, for Indian and 
Inuit peoples it is the Parliament of Canada that has jurisdiction in these 
matters. It is especially critical that they be present in Parliament, given 
that their particular interests and general welfare are largely determined by 
the extent to which they are effectively represented there. An example of 
the need for such direct representation was provided by Ovide Mercredi 
and by Phil Fontaine, Grand Chief of the Assembly of Manitoba Chiefs, in 
their separate accounts of Parliament's inattention to the treaty rights of 
Indian people to hunt migratory birds when Canada entered into the 
Migratory Birds Convention with the United States and Mexico. (Winnipeg, 
19 April 1990; Winnipeg, 29 May 1990) Effective representation is best 
achieved by direct representation, where MPs who are and who are elected 
by Aboriginal people speak directly on behalf of their Aboriginal consti- 
tuents. Given that the constitution requires that the Aboriginal peoples be 
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consulted on any matters affecting them before any constitutional amendments 
are made and that they must be invited to participate in constitutional con- 
ferences, it logically follows that they should also be directly represented 
in Parliament in order to participate in statutory changes that affect them. 


Equality and Effective Representation Direct Aboriginal representation pro- 
motes political equality by ensuring that the right of Aboriginal peoples 
to “effective representation”, as articulated by the Supreme Court of Canada 
in the Carter (1991) decision, is placed on an equal footing with that of other 
Canadians. Other Canadians have chosen to live in the territorial commu- 
nities where they vote and are represented. Aboriginal peoples, however, 
should not be denied the right to effective representation simply by virtue 
of the fact that non-Aboriginal Canadians have settled in Canada in areas 
adjacent to their communities and thereby have diminished the efficacy of 
the vote of Aboriginal communities by their greater numbers. 

We recommend the continuation of the Canadian system of single- 
member constituencies defined in a geographic manner because we con- 
sider it the best way to achieve the desired equality and efficacy of the vote 
within the Canadian system of responsible parliamentary government gen- 
erally. We recognize, nonetheless, that there is nothing “natural” or sacro- 
sanct about this approach. 

In accepting an exception to the drawing of electoral boundaries for 
the creation of Aboriginal constituencies, non-Aboriginal Canadians merely 
would be acknowledging that they have adopted an electoral system that 
reflects the unique status and the geographically dispersed character of 
Aboriginal communities across Canada. It would also acknowledge the 
crucial fact that although Aboriginal people constitute a minority of the 
population in every province, the total number of Aboriginal people in 
Canada, as we noted at the outset, is larger than the total population of 
each of the four Atlantic provinces. 


Summarizing the Case for Aboriginal Constituencies 

As noted above, there exist enough precedents in Canada and abroad to sup- 
port the proposition that the concept of Aboriginal constituencies is not at odds 
with our tradition and that it is compatible with a parliamentary democracy. 
Given Canadian traditions respecting collective rights and other efforts to 
secure the effective representation of various groups in Parliament, the cabi- 
net and government generally, the idea of Aboriginal constituencies, although 
an innovation in direct representation, would not be contrary to the basic 
spirit of the federal political process. It is significant that the Monarchist 
League of Canada, an organization especially concerned with preserving 
our constitutional heritage, recommended to the Citizens’ Forum on Canada’s 
Future the creation of Aboriginal constituencies in order to ensure the effec- 
tive representation of Aboriginal peoples while maintaining the federal sys- 
tem of single-member constituencies. (Monarchist League of Canada 1991) 
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As evidenced by the proposal submitted by the Committee for Aboriginal 
Electoral Reform, such a concept can be implemented within our present 
constitutional framework. Since section 25 of the Charter places Aboriginal 
peoples in a special constitutional position, there is no valid reason 
to believe the establishment of a right to direct representation through a 
well-crafted process whereby they could vote in Aboriginal constituencies 
would not survive any challenge in the courts that sought to demonstrate 
that this right has a negative impact on the equality rights of other 
Canadians. Under our proposal, such a claim would be without grounds. 

Moreover, the direct representation of Aboriginal peoples would not con- 
stitute a legal precedent for extending such a right to ethno-cultural com- 
munities. Only the Aboriginal peoples have a historical and constitutional basis 
for a claim to direct representation. Only the Aboriginal peoples have a press- 
ing political claim to such representation. Only Aboriginal peoples can make 
the claim that they are the First Peoples with an unbroken and continuous 
link to this land. 

In sharp contrast, Canada’s ethno-cultural communities have immigrated 
to Canada and, in so doing, have exercised free choice to accept the elec- 
toral system here. The Charter’s recognition of the multicultural heritage 
of Canada does not alter this fact. Furthermore, the stated position of ethno- 
cultural community representatives at our public hearings, as well as our 
research on ethno-cultural communities, indicates that members of ethno- 
cultural communities wish to enhance their participation in Canadian elec- 
toral politics by gaining greater access to the existing avenues of elected 
office and by having their communities more effectively recognized in the 
drawing of boundaries for general constituencies. 

The extensive consultations have elicited a broad consensus in favour 
of the Committee for Aboriginal Electoral Reform’s detailed proposal. We 
acknowledge that certain Aboriginal leaders may hold a different point of 
view; however, we never have unanimous agreement in Canadian society, 
and there is no reason to expect a different situation among Aboriginal 
peoples. Given that the seats are allocated to each province and that regis- 
tration would be voluntary, it is quite possible that Aboriginal leaders in one 
or more provinces will oppose the concept. Even if, at the outset, Aboriginal 
people in only one or two provinces took advantage of the choice to create 
an Aboriginal constituency, this would constitute sufficient endorsement 
for the concept. Profound social innovations take time to mature, and this 
one should be no exception. 

It must be recognized that Aboriginal people are taking significant risks 
by accepting an approach that guarantees them a process to create Aboriginal 
constituencies rather than a guaranteed number of seats and by accepting 
that each of them should have the right to choose whether to register as an 
Aboriginal voter. The number of Aboriginal voters required to create an 
Aboriginal constituency in any one province may not be sufficient at the 
time when electoral boundaries are drawn because a number of Aboriginal 
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voters in a province may have exercised their right not to register. This fun- 
damental element of choice also means that Aboriginal people may exer- 
cise their choice differently at different points in time. The process that we 
recommend gives them this option; it does not guarantee Aboriginal con- 
stituencies in any province. 

Contrary to some opinion, Aboriginal constituencies would not “ghet- 
toize” Aboriginal peoples or isolate their representatives in Parliament. 
These constituencies and their MPs would be different but fully a part of the 
Canadian electorate and its representation in the House of Commons. 
Aboriginal voters who choose to vote in Aboriginal constituencies would 
cast their ballots for candidates who spoke not only to their specific 
representational objectives but also to the broader issues of national politics 
from an Aboriginal perspective. In this way, Aboriginal peoples could par- 
ticipate in Canadian politics without being assimilated. Aboriginal MPs 
would participate in the full range of deliberations and decisions before 
the House of Commons. 

MPs representing other constituencies would be required to consider 
Aboriginal views and interests as articulated and advanced by the MPs repre- 
senting Aboriginal constituencies, by members of Aboriginal communities 
outside Parliament and by Aboriginal voters who chose to remain on the gen- 
eral list. These interests could no more be ‘hived off’ to MPs from Aboriginal 
constituencies than the particular communities of interest of MPs repre- 
senting other constituencies can be ignored. Parliamentary government pre- 
supposes that matters of legislation and legislative scrutiny affecting the 
national interest are debated and undertaken by Parliament as an institution. 

The fact that MPs from Aboriginal constituencies would represent less 
than 4 per cent of the Canadian electorate and would still be relatively few 
in number does not detract from this reality. MPs from the smaller provinces 
recognize that the particular provincial interests their constituents share 
must compete with the interests of larger provinces in a context where 
majority rule prevails. However, it is also the case that interests of minority 
groups, however defined, are best protected and secured when they have 
representatives who can speak directly and explicitly on their behalf. As 
the Métis Society of Saskatchewan succinctly put it: “How better can 
the Aboriginal peoples ... contribute to [the] continuing evolution of Canada, 
than by direct participation in the House of Commons?” (Saskatoon, 
17 April 1990) 

Any suggestion to the effect that MPs from Aboriginal constituencies 
would be something less than ‘real MPs’ ignores the fact that their con- 
stituents are no less entitled to be represented in the House of Commons 
by virtue of the fact that they have constituencies established on a slightly 
different criterion. Even in constituencies where there are clearly defined 
communities of interest, such as in agricultural or fishing areas, constituents 
are also interested in or concerned about the effects of the full range of 
public policy issues on the political agenda. 
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Similarly, there is nothing in the basic idea of Aboriginal constituencies 
to detract from the fundamental roles performed by political parties in our 
national institutions of government. Although Aboriginal citizens have the 
same rights as other Canadians to form their own political parties or to 
nominate independent candidates, the national political parties would have 
every incentive to practise a policy of inclusion with respect to these voters 
and those who seek to represent them. The risk of a politics of fragmentation 
in this respect is not any greater than in other communities of interest, espe- 
cially since the Aboriginal communities of Canada are already well orga- 
nized for the purposes of non-partisan political involvement. Our national 
political parties would undoubtedly have to make efforts to accommodate 
these new constituencies, but this has been the challenge that parties wishing 
to govern have always had to meet. Diversity, and not uniformity, has been 
the fundamental characteristic of the Canadian polity, and the larger national 
parties have always sought, however imperfectly, to reflect this in their 
structures and policies. 

Finally, the creation of Aboriginal constituencies should not be consid- 
ered an alternative to, or substitute for, other Aboriginal political objectives, 
such as Aboriginal self-government. Whatever final form it might take, 
self-government is not inconsistent with Aboriginal participation in the 
House of Commons, nor do we see any contradiction between the goal of 
Aboriginal self-government and the objective of a more effective say for 
Aboriginal peoples in Canada’s central political institution. On the con- 
trary, a cogent and persuasive case can be made that both processes are 
complementary and mutually reinforcing. 

Moreover, it should be noted that most discussions on self-government 
assume the existence of a land base or a territorially defined jurisdiction. 
Such an approach would exclude a large, heterogeneous segment of the 
Aboriginal population: most non-status Indians, those Métis living outside 
communities where they form a majority, and the approximately one in 
four status Indians who do not live on reserves or in settlements on Crown 
land. Although we recognize that some efforts have been made not to over- 
look the interests of these Aboriginal peoples in the pursuit of the goal of 
self-government, the establishment of Aboriginal constituencies would 
give them additional guarantees that their voice would be heard in Parlia- 
ment. Finally, the creation of Aboriginal constituencies would not abrogate 
or derogate from any Aboriginal treaty or other rights and freedoms that 
pertain to Aboriginal peoples. However, the establishment of a process 
whereby Aboriginal constituencies could be created would require the 
explicit and substantial support of Aboriginal people. 


Establishing Aboriginal Constituencies 

The model of Aboriginal constituencies that we recommend, unlike the New 
Zealand model, does not guarantee Aboriginal peoples a specific number 
of constituencies, either nationally or by province. Rather, it is the process 
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for creating such constituencies in one or more provinces that is guaranteed. 
Constituencies would be created whenever sufficient numbers registered 
as Aboriginal voters in a province within the 15 per cent variation we recom- 
mend for the drawing of electoral boundaries. In this way, Aboriginal 
constituencies would be created in response to the number of registered 
Aboriginal voters in a province. 

We acknowledge that three different peoples — Indian, Inuit and Métis — 
are recognized as Aboriginal peoples and that furthermore there are sev- 
eral distinct peoples encompassed therein. We also acknowledge that there 
will not be a sufficient number of Aboriginal constituencies created in any 
province to fully reflect this diversity. At the same time, Aboriginal peoples 
are recognized constitutionally as a distinct group of Canadians, and 
Aboriginal constituencies would reflect what they have in common. All 
general constituencies reflect a diversity of communities with different 
interests and concerns. Finally, it is a fundamental objective of democracy 
to reconcile, as much as possible, differences among communities within 
constituencies and to represent the interests and concerns of communities 
within each constituency. In each of these respects, Aboriginal constituencies 
will be no different from general constituencies. 

This system would apply only to Aboriginal peoples within the 
provinces. Based on our estimates of Aboriginal voters by province, up to 
eight Aboriginal constituencies could be created at the next readjustment 
of constituency boundaries: one in each of Quebec, Manitoba, Saskatchewan 
and Alberta; two in Ontario; and one or two in British Columbia. Aboriginal 
constituencies would not be required in the Northwest Territories, given that 
its two assigned seats already contain Aboriginal majorities. The Aboriginal 
population in the Yukon is too small to justify an Aboriginal constituency 
there. The Yukon currently is assigned one seat, and its total population is 
well below the national quotient. 

The total Aboriginal population of Quebec means that the Inuit pro- 
posal for an Aboriginal constituency in northern Quebec could not be met: 
the population of all Aboriginal people in this area is too small to justify an 
Aboriginal constituency. In the case of the three prairie provinces, where 
the Indians and Métis desire the creation of an Aboriginal constituency for 
each of their two communities, the numbers do not indicate that this would 
be possible at the outset. 

The present and projected populations of Aboriginal people in the 
Atlantic provinces would not justify the creation of an Aboriginal seat in 
any of these four provinces. The combined populations of Aboriginal 
people in all four provinces would justify a single seat only if the provincial 
quotient of Prince Edward Island were used. The creation of an Aboriginal 
constituency for Atlantic Canada, cutting across provincial boundaries, 
would thus require a constitutional amendment by Parliament analogous 
to its creation of seats in the two federal territories. Given that Atlantic 
Canada is already overrepresented as a region, we support the Committee 
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for Aboriginal Electoral Reform proposal that the federal and provincial gov- 
ernments concerned meet with Aboriginal leaders in the area to determine 
how a seat could be allocated through a constitutional amendment for the 
purpose of creating an Aboriginal constituency. 

In view of the facts, therefore, that Aboriginal peoples constitute dis- 
tinct peoples in Canada and desire to be directly represented in Parliament 
by MPs elected by them, that their interests as distinct communities and 
the First Nations of Canada cannot be adequately recognized within the 
existing system of drawing constituency boundaries, that Aboriginal con- 
stituencies could be created while respecting the equality of the vote of all 
Canadians, and that consultations with Aboriginal people indicate solid 
support for the establishment of Aboriginal constituencies, we recommend 
a process whereby Aboriginal constituencies could be created. 


Recommendation 1.4.12 
We recommend that 


(a) the Canadian Elections Act provide for the creation of Abori- 
ginal constituencies by electoral boundaries commissions 
in any province where the number of self-identified Abori- 
ginal voters enrolled on an Aboriginal voters register war- 
rants the establishment of one or more such constituencies 
in relation to a province’s electoral quotient; 

(b) where two or more such constituencies are to be established 
within a province, the distinct Aboriginal representational 
needs within that province be the primary basis for drawing 
the boundaries of these Aboriginal constituencies, on either 
a province-wide or geographical basis, provided that the 
province’s electoral quotient is respected; and 

(c) the name of Aboriginal constituencies be in an Aboriginal 
language, reflect the historical link of the community to the 
land or a historic Aboriginal name or event, and be deter- 
mined in consultation with the Aboriginal people concerned. 


Our recommendation that constituencies not be permitted to vary by 
more than 15 per cent of a province’s electoral quotient should determine 
the minimum number of registered self-identified Aboriginal voters neces- 
sary for the creation of an Aboriginal constituency. Electoral equality for 
Aboriginal peoples requires Aboriginal constituencies; in this respect 
Aboriginal people are treated differently from non-Aboriginal people in 
order to ensure equality. At the same time, however, the equality of the 
vote of non-Aboriginal voters should not, and need not, be undermined 
in order to secure the equality of the vote for Aboriginal peoples. A varia- 
tion greater than 15 per cent as the minimum number required to create 
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Aboriginal constituencies would diminish the efficacy of the vote of non- 
Aboriginal communities of interest, especially ethno-cultural communities 
in urban areas, by requiring that general constituencies in a province con- 
tain a proportionately greater number of voters. It is also the case that 
Aboriginal constituencies would be created whenever the number of 
Aboriginal voters reached the threshold of the electoral quotient minus 
15 per cent; non-Aboriginal communities of interest, on the other hand, can- 
not be assured that electoral boundaries commissions will use this minimum 
to enhance their efficacy of the vote. For every constituency with a voter pop- 
ulation at or close to this lower limit of minus 15 per cent, there is another 
one with a voter population at or close to the upper limit of plus 15 per cent. 

It must be recognized that the process of creating Aboriginal con- 
stituencies presents the possibility that, in one or more provinces, an Aborig- 
inal constituency could exceed the province's electoral quotient by more than 
15 per cent. This could occur because Aboriginal constituencies would 
come from the fixed number of seats assigned to a province on the basis of 
the number of registered Aboriginal voters in the province in relation to 
the electoral quotient for that province. The electoral quotient for a province 
is established by dividing the total number of voters registered in the prov- 
ince for the last general election, including Aboriginal voters, by the number 
of seats assigned that province. 

If, for instance, the total number of registered voters in a province was 
700 000 and the province was assigned 10 seats, the electoral quotient would 
be 70 000. The permitted variation of 15 per cent would set the minimum 
number of voters in a constituency at 59 500 and the maximum at 80 500. 
If the number of registered Aboriginal voters at the time when an Aboriginal 
constituency could be created was below 59 500, no Aboriginal constituencies 
would be created at that time. If the number of Aboriginal voters was within 
this range of 59 500 to 80 500, there would be one Aboriginal constituency 
and it would be within the permitted variation from the electoral quotient 
as all general constituencies must be. If the number of registered Aboriginal 
voters was greater than 80 500 but less than 119 000 —- the number required 
to create a second Aboriginal constituency — the voter population of the 
single Aboriginal constituency would exceed the 15 per cent variation. In 
this case, however, there is no alternative but to allow such a constituency to 
exceed the maximum variation. This is not an ideal situation, but it is an 
inherent characteristic of any process that governs the creation of con- 
stituencies on other than a formula that divides the total electoral population 
of a province by the number of seats assigned to it. This is a logical out- 
come of the process regardless of the size of the permitted variation from 
the electoral quotient; increasing the permitted variation would not remove 
this possibility. 

Simulations of the impact of a variance of 15 and 25 per cent were made 
with projections of the electorate for 1991, 2001 and 2011, respectively. The 
most significant conclusion to be drawn from these simulations is that the 
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extent to which Aboriginal voters enrol on the Aboriginal voters register 
will be the determining factor because, under most scenarios, the Aboriginal 
electorate is very close to the number of voters required to create one or 
more constituencies in the provinces where this will apply. 

Given the importance of the direct representation of Aboriginal peoples 
and thus the enhancement of their political participation in the process of 
electoral democracy, this possibility does not detract from the fact that the 
effective representation of Aboriginal peoples would still be greater than 
under the current system. Counterbalancing the possibility of such an under- 
representation of Aboriginal voters in any Aboriginal constituency that 
exceeded the permitted deviation is the fact that Aboriginal constituencies 
would be created whenever the minimum number of Aboriginal voters is 
registered. Although this would not give Aboriginal voters any special 
rights, it is the case that general constituencies cannot expect as a matter of 
course to be at the low side of the permitted variation. It is also the case 
that Aboriginal peoples generally are advantaged by the fact that the two 
seats in the Northwest Territories, where they form majorities, are over- 
represented in relation to the electoral quotients for every province, includ- 
ing Prince Edward Island. As a practical matter it is further the case that 
Canadians have accepted that provincial electoral quotients may vary con- 
siderably across the provinces, from a current high of just over 87 000 in 
Ontario to a low of just over 30 000 in Prince Edward Island. Finally, it must 
be noted that the system we are recommending for the creation of Aboriginal 
constituencies, when taken together with our recommendation to allow 
constituency boundaries to be drawn more frequently than only once every 
10 years as is now the case, makes the complete process more responsive 
to changes in the number of voters registered in a province, including of course 
the number of Aboriginal voters registered in a province. 


Recommendation 1.4.13 


We recommend that the number of Aboriginal constituencies in 
a province be equal to such integer as is obtained by dividing the 
number of voters on the Aboriginal voters register by a num- 
ber equal to 85 per cent of the electoral quotient for the province. 


Finally, given the formula that we recommend for the assignment of 
seats to provinces in conjunction with population projections for the next 
redistribution of seats following the 1991 census, we consider it necessary 
to ensure that a transitional provision be introduced whereby a province 
would not lose a seat at a redistribution if one or more Aboriginal con- 
stituencies had been created in that province. Population projections indi- 
cate that this provision, if necessary, would apply only to Manitoba or 
Saskatchewan. This small adjustment would not unduly affect the pro- 
portionate representation of provinces in the House of Commons and can 
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be constitutionally justified to allow for the introduction of this model of 
Aboriginal constituencies with the least amount of contention over its effects 
on provincial representation in the House of Commons. 


Recommendation 1.4.14 


We recommend that section 51 of the Constitution Act, 1867 
provide that any province, where the redistribution of seats in 
the House of Commons calls for the reduction of one seat and 
the boundaries readjustment for the creation of an Aboriginal 
constituency, be assigned this additional seat for as long as the 
province has one or more Aboriginal constituencies. 


The creation of Aboriginal constituencies should not be considered as 
affecting any other Aboriginal rights or claims. Aboriginal constituencies 
acknowledge Aboriginal peoples’ desire to be directly represented in the 
House of Commons. Such representation is not a substitute for Aboriginal 
self-government or other freedoms. 


Recommendation 1.4.15 


We recommend that the Canada Elections Act state that the cre- 
ation of Aboriginal constituencies not be construed so as to 
abrogate or derogate from any Aboriginal, treaty or other rights 
or freedoms that pertain to Aboriginal peoples. 


To create Aboriginal constituencies, Aboriginal voters would be required 
to register in the provinces where such constituencies could be created. 
Those who wish to vote in an Aboriginal constituency, moreover, would have 
to be enrolled on the province’s Aboriginal voters register. To register as an 
Aboriginal voter, an individual would have to identify herself or himself 
as an Aboriginal person and, only if challenged, may have to provide evi- 
dence of Aboriginal ancestry or community acceptance. The burden of 
proof when an objection is raised should, however, rest with those who are 
objecting. 


Recommendation 1.4.16 
We recommend that 


(a) Aboriginal voters have the right to enrol on the Aboriginal 
voters register in their province; and 

(b) an Aboriginal voter be defined as a voter who self-identifies 
as an Aboriginal person, but if an objection is raised, he or 
she may be required to provide evidence of Aboriginal 
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ancestry or community acceptance, although the burden of 
proof should rest with those making the challenge. 


Although the mechanics and provisions required to implement 
Aboriginal voter registration are outlined in greater detail in Volume 2, 
Chapter 5, it needs to be emphasized here that Aboriginal voters would 
not be required to compile these lists either for determining whether 
Aboriginal constituencies would be created in a province or for electoral 
administration. Rather, as is the case with voter registration generally, 
responsibility will continue to be a function of the federal machinery of 
election administration under the general supervision of the Canada 
Elections Commission. 

For the initial registration of Aboriginal voters, and on every occasion 
when a registration is undertaken to determine whether an Aboriginal con- 
stituency is to be created, the chief electoral officer of Canada, assisted by 
a provincial election office headed and staffed by Aboriginal voters, would 
be required to undertake a concerted Aboriginal registration drive, making 
full use of Aboriginal media and Aboriginal organizations. Such a concerted 
approach is necessary not only to overcome traditional obstacles to enu- 
meration and other forms of registration among Aboriginal voters but also 
to recognize the significant risks that Aboriginal voters will have assumed 
by accepting this process for creating Aboriginal constituencies. Aboriginal 
voters should be assured that the voter registration system will be as 
complete and accurate as possible. 


Recommendation 1.4.17 
We recommend that 


(a) the registration of Aboriginal voters in each province to 
determine whether the number of Aboriginal voters war- 
rants the creation of one or more Aboriginal constituencies 
be undertaken under the general supervision of the Canada 
Elections Commission; 

(b) the registration process be administered by persons quali- 
fied to be registered as Aboriginal voters; and 

(c) the Commission be required to seek the co-operation of 
Aboriginal organizations and media in conducting 
Aboriginal voter registration drives. 


Following the 1991 census and the redistribution of seats to provinces 
to be undertaken subsequent to this census, the chief electoral officer will be 
able to indicate the potential number of Aboriginal constituencies that could 
be established in each of the six provinces in question. Given that the next 
federal general election will be held in 1992 or 1993, the new distribution of 
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seats will not take place until after this election, as the law requires a period 
of one year between the redrawing of constituency boundaries following 
a redistribution and the use of the new boundaries for a general election. 
The first opportunity to create an Aboriginal constituency in any province, 
therefore, cannot occur until after the next election. Given our recommen- 
dation on when electoral boundaries should be readjusted, however, oppor- 
tunities for creating Aboriginal constituencies could occur more frequently 
than every 10 years. 

Finally, as we outline in Volume 2, Chapter 5 the ongoing process of 
voter registration for each election, the voting process and the organization, 
staffing and responsibilities for electoral administration will be virtually the 
same for Aboriginal constituencies as for general constituencies. In order 
to deal with the geographic size and dispersed voter population in Aboriginal 
constituencies, these constituencies will be included among the new cate- 
gory of “remote constituencies” that we recommend for all similarly char- 
acterized general constituencies. Only with respect to a few matters will 
there be differences, and these are described in Volume 2, Chapter 5. 


NOTES 


1. The commission for the Northwest Territories was subject to different 
requirements. This commission, in dividing the Northwest Territories into 
constituencies, was required to give “special consideration to the following 
factors: (i) ease of transportation and communication within the electoral 
districts, (ii) geographical size and shape of the electoral districts relative to 
one another, and (iii) any community or diversity of interests of the inhabi- 
tants of various regions of the Northwest Territories”. (Electoral Boundaries 
Readjustment Act, s. 15(3)) 


2. Estimates of the Aboriginal population 


Population 
1986 1991 
Aboriginal people* So o17 933 395 
Canada 25 353 000 26 807 500 
Aboriginal population as.a 
percentage of the Canadian 
population 3.36 3.48 


“The definition of the Aboriginal population here follows that used by such agencies 
as Statistics Canada and is the aggregate of the following: registered Indians, Inuit 
and Métis plus non-registered Indians and Canadians of multiple ethnic origins who 
also list themselves as North American Indian, Inuit or Métis. (Canada, Statistics 
Canada 1989). Data on these categories using the 1986 census and for 1991 projections 
were provided by the Secretary of State as based on the 1986 census. Since 1986 cen- 
sus enumerators were not permitted to enumerate on some reserves, the estimates 
here take those census data for all but registered Indians (i.e., Inuit, Métis and 
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multiple ethnic origin Aboriginal people) and add to them the data on Registered 
Indians provided by the Department of Indian and Northern Affairs for both the 
1986 figures and the 1991 projection estimates. (Loh 1990) The population data for 
Canada are from Canada, Statistics Canada (1990b, 1990c). 


These estimates are not based only on the underreporting of the Aborig- 
inal population in the 1986 census by constituency (for Canada, a total of 
373 265 Aboriginals of single ethnic origin; the total including multiple 
Aboriginal origins and non-enumerated reserves is 851 517), but also 
include the apportioning of the extra amount relative to the total estimated 
Aboriginal population for 1986 among the constituencies. Apportioning the 
additional amount of the total estimate of Aboriginal people was undertaken 
on a probability basis such that constituencies that already contained a 
large number of Aboriginal people were assigned a smaller portion of the 
additional amount to bring the constituency populations up to estimated 
provincial totals of the Aboriginal population. (Canada, Statistics Canada 
1988) Probability estimates are based on the data from Loh (1990); and 
estimates by province of the Aboriginal population were provided by the 
Secretary of State. 


The percentage of the population aged 17 and under, based on 1986 data, is: 


Aboriginals 42.9% 
Canada Zoo 70 


Expressed as a percentage of their relevant total populations, the number of 
those aged 17 and under is two-thirds larger among Aboriginal peoples 
than among the total Canadian population. (Canada, Statistics Canada 1988; 
Loh 1990; and 1986 census data provided by the Secretary of State) 


194 


R*e FY oO RIME NYG? HERG OR AL 


Appendix A 


APPENDICES 


Allocation of seats in Canada, Australia, United States 


(lower chambers) 


Canada 


Province / territory 


Ontario 

Quebec 

Nova Scotia 

New Brunswick 
Manitoba 

British Columbia 
Prince Edward Island 
Saskatchewan 
Alberta 
Newfoundland 
Northwest Territories 
Yukon 


Total 


(w/o the territories) 


Number 
of seats 
1987 


99 
75 


295 
292 


Population 
1981 


8 625 107 
6 438 403 
847 442 
696 403 
1026 241 
2 744 467 
122 506 
968 313 
2 237 724 
567 681 
45 741 
23 153 


24 343 181 
24 274 287 


Average deviation (%) from the national quotient 


Source: Adapted from Canada, Elections Canada 1986, 17. 
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Quotient 


87 122 
85 845 
77 040 
69 640 
73 303 
85 765 
30 627 
69 165 
86 066 
81 097 


87 005 


Percentage 
difference 
from the 
national 
quotient 


0.13 
-1.33 
-11.45 
-19.96 
=o 
-1.43 
-64.80 
-20.50 
-1.08 
26/9 


14.32 


Note: The national quotient is determined by dividing the total population, excluding the territories, by 292 seats. 
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Appendix A (cont’d) 
Australia 
Percentage 
difference 
Number from the 
of seats Population national 
State 1988 1988 Quotient quotient 
New South Wales 51 5 660 475 110 990 0.08 
Victoria 38 4 233 557 111 409 0.46 
Queensland 24 2 706 170 112 757 1.68 
Western Australia 14 1519 918 108 566 -2.10 
South Australia 13 1 401 221 107 786 -2.81 
Tasmania 5 447 842 89 568 -19.23 
Total (w/o the territories) 145 15 969 183 110 897 
Average deviation (%) from the national quotient 4.39 


Source: Adapted from Australia, Australian Electoral Commission 1989. 


Note: The national quotient is determined by dividing the total population, excluding the territories, by 
144 seats (Tasmania has one extra seat protected under the Constitution). 
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Appendix A (cont'd) 
United States 
Percentage 
difference 
Number from the 

of districts Population national 
State 1981 1980 Quotient quotient 
Alabama i 3 893 888 556 270 7.11 
Alaska 1 401 851 401 851 -22.62 
Arizona 5 2718 215 543 643 4.68 
Arkansas 4 2 286 435 571 609 10.07 
California 45 23 667 902 525 953 1.28 
Colorado 6 2 889 964 481 661 -7.25 
Connecticut 6 3 107 576 517 929 -0.27 
Delaware 1 594 338 594 338 14.44 
Florida 19 9 746 324 512 964 -1.23 
Georgia 10 5 463 105 546 311 5.20 
Hawaii 2 964 691 482 346 -7.12 
Idaho 2 943 935 471 968 -9.12 
Illinois 22 11 426 518 519 387 0.01 
Indiana 10 5 490 224 549 022 5./2 
lowa 6 2 913 808 485 635 -6.49 
Kansas 5 2 363 679 472 736 -8.97 
Kentucky 7 3 660 777 522 968 0.70 
Louisiana 8 4205 900 525 738 lize 
Maine 2 1 124 660 562 330 8.28 
Maryland 8 4216975 527 122 1.50 
Massachusetts 11 5 737 037 521 549 0.43 
Michigan 18 9 262 078 514 560 -0.92 
Minnesota 8 4075 970 509 496 -1.89 
Mississippi 5 2 520 638 504 128 -2.93 
Missouri 9 4916 686 546 298 5.19 
Montana 2 786 690 393 345 -24.26 
Nebraska 3 1 569 825 523 275 0.76 
Nevada 2 800 493 400 247 -22.93 
New Hampshire 2 920 610 460 305 -11.37 
New Jersey 14 7 364 823 526 059 1.30 
New Mexico 3 1 302 894 434 298 -16.37 
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Appendix A (cont'd) 
United States 
Percentage 
difference 
Number from the 
of districts Population national 
State 1981 1980 Quotient quotient 
New York 34 17 558 072 516 414 -0.56 
North Carolina 11 5 881 766 534 706 2.96 
North Dakota 1 652 717 652 717 25.68 
Ohio 21 10 797 630 514 173 -0.99 
Oklahoma 6 3 025 290 504 215 -2.91 
Oregon 5 2 633 105 526 621 1.40 
Pennsylvania 23 11 863 895 515 822 -0.68 
Rhode Island 2 947 154 473 577 -8.81 
South Carolina 6 3 121 820 520 303 0.19 
South Dakota 1 690 768 690 768 33.01 
Tennessee 9 4591 120 510 124 -1.77 
Texas 27 14 229 191 527 007 1.48 
Utah 3 1 461 037 487 012 -6.22 
Vermont 1 511 456 511 456 -1.52 
Virginia 10 5 346 818 534 682 2.96 
Washington 8 4 132 156 516 520 -0.54 
West Virginia 4 1 949 644 487 411 -6.15 
Wisconsin 9 4705 767 522 863 0.68 
Wyoming 1 469 557 469 557 -9.58 
U.S. total 435 225 907 472 519 328 
Average deviation (%) from the national quotient 6.39 


Source: Adapted from United States, Department of Commerce 1983. 


Note: The national quotient is determined by dividing the total population by 435 seats. 


19 8 
REE OeM rN oS “E PROT OR by Di MO GRA 


Appendix B 
Canada: exceptional circumstances in 1986-87 boundaries readjustment 
Percentage 
Percentage Percentage average Larger/ 
deviation province deviation smaller 
1981 from average — without Area constituencies 
Constituency (province) population quotient © deviation exceptions  kmé in the province 
Timiskaming (Ont.) 60 523 -30.5 7.4 ere 32 466 5 larger 
Bonaventure— 
lles-de-la-Madeleine 
(Que.) 52 046 -39.4 10.1 9.4 8 155 12 larger 
Gaspé (Que.) 62 986 -26.6 10.1 9.4 12 268 9 larger 
Labrador (Nfld.) 31 318 -61.4 Lies 6.5 310 155 Largest 
St. John’s East (Nfld.) 104 416 28.8 5S 6.5 1 148 Smallest 


Source: Canada 1987; Canada, Elections Canada 1988. 
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Appendix C 


Canada: the 10 largest provincial (in geographic size) readjusted constituencies 
(1986-87 readjustment) 


Percentage 
deviation 
Area 1981 from prov. 
Constituency (province) (km2) population quotient 
Abitibi (Que.) 554 837 86 312 0.5 
Churchill (Man.) 480 460 65 254 -10.9 
Manicouagan (Que.) 465 680 69 488 -19.1 
Cochrane-Superior (Ont.) 351 240 65 927 -24.3 
Prince Albert-Churchill River (Sask.) 312 980 69 352 0.3 
Labrador (Nfld.) 310 155 31 318 -61.4 
Kenora-Rainy River (Ont.) 307 560 74612 -14.4 
Skeena (BC) 242 846 77 697 -9.4 
Prince George—Peace River (BC) 21213 85 626 -0.1 
Athabaska (Alta.) 196 260 72 501 -15.8 


Source: Canada 1987; Canada, Elections Canada 1988. 


Note: In comparison, the area (km?) of the territorial constituencies are: Nunatsiag (NWT) — 3 433 165, 
Western Arctic (NWT) — 1 138 844 and the Yukon — 455 400. 


Australia: the 10 largest (in geographic size) redistricted districts 
(1984 redistricting) 


Percentage 
Electors deviation 
Area 1984 from state 
District (state) (km?) redist. quotient 
Kalgoorlie (W. Australia) 2 308 320 63 299 =—Ui2 
Grey (S. Australia) 848 561 68 241 0.7 
Kennedy (Queensland) 772 000 65 747 5.0 
Maranoa (Queensland) 625 200 65 909 a 
Riverina—Darling (NSW) 280 071 66 779 1.4 
O'Connor (W. Australia) 168 001 67 236 6.0 
Leichhardt (Queensland) 141 300 61 614 -1.6 
Parkes (NSW) 124514 66 749 13 
Gwydir (NSW) 105 764 67 172 2.0 
Farrer (NSW) 67 809 66 772 1.4 


Source: Australia 1984. 


Note: In comparison, the area (km?) of the Northern Territory is 1 347 525. 


NSW: New South Wales 
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Appendix C (cont'd) 


United States: the 10 largest (in geographic size) redistricted districts 
(post-1980 census state redistrictings) 


Percentage 
deviation 
Area 1980 from state 
State (km?) population quotient 
Nevada (District 1) 274 176 399 857 -0.1 
Montana (District 2) 231 928 376 619 aa) eh 
Oregon (District 2) 182 614 526 968 -0.0 
Nebraska (District 3) 154 975 523 827 0.1 
New Mexico (District 3) 146 174 432 492 -0.4 
Montana (District 1) 144 627 410 071 43 
New Mexico (District 2) 142 549 436 261 0.5 
Arizona (District 3) 141 739 544 870 0.2 
Colorado (District 3) 137 165 481 854 0.0 
Kansas (District 1) 127 942 472 139 -0.1 


Source: United States, Department of Commerce 1983. 


Note: In comparison, the area (km?) of the largest single-member states are: Alaska — 1 478 457, 
Wyoming — 251 202, South Dakota — 196 715 and North Dakota 179 486. 
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Appendix D 


Prospective allocation of House of Commons seats: formula using Alberta as the base, 
with 26 seats, 1991, 2001, 2011 


Percentage Seats Percentage 
of population? by population Adjustment Total seats of seats® 
Province/ eet Se 
territory 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 
Newoomands¢ 22 20 Te 86 & o& => A 4 Br 6c be 24 pie 
Prince Edward 
Island Oh) 0p Oey of ow Oe 8 OR AR a Be ee 
Nova Scotia a oie StS a a OTR eR 84 bias 
NewiEiinSWick eo cy 2o. 24. 8 FY «© 2 BS wf We 10h 10) S4pnB5uas 
Quebec com, 24 24, fd) 05’ 6G CB RARE OR: W2A@54 25552555 
Ontario Socorro (G2 972 94 sa me Ge 102E10I5 5 100895:1 136:3 9355 
Manitoba Ae 39) SP lt Oh eae BR AS 11h a A 
Seacewanek 37) 36 36 1 8 © @& @ 2 Be Te Me 45ipAceinad 
Alberta 94s 100) 104 26) 25) 26) = = zt 226A} 26) 26) 89 | ONT ri 
Basa Cowmbias 119 124, 126) 33 32. 92; = = = Bh 322) 32) 11Beh2) 113 
Northwest 
Territories oe ee 
Yukon 1 1 1 
Total 2i7, 260; 262) 14% 26y.305 294) 289- 265 


Source: Canada, Statistics Canada 1990b. 


*Population percentage of the total population of 10 provinces; excludes the Yukon and NWT. 
Seats added to bring provincial number to Senate floor or last distribution less one. 
“Percentage of seats of 10 provinces, excludes three for the Yukon and NWT. 
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Appendix D (cont'd) 


Prospective allocation of House of Commons seats: formula using British Columbia 
as the base, with 33 seats, 1991, 2001, 2011 


Percentage Seats Percentage 
of population? by population Adjustment? Total seats of seats® 
Province/ ne eee ee 
territory 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 
Newoundand’*» 22 20 8 6 56 & = @. 4 6 ‘Ga (6) 21a Teean 
Prince Edward 
Island 05 06 04 (ce BM sere? 9S). Oe ae 
Nova Scotia ae de Se > Q Bite @ 2 TOROS “106 3.4 Biome 
New Brinswick® “27 25 24 8 Y/Y “6h %2) 3. 4 FOR oO 105 S.4eegieaae 
Quebec eo.4 24.8 24/4 70 6b G4 ede i Fama DR* 726254) 025. 3mcoe 
Ontario BOG a/2 so 102 99 98he ee 2 hh 102n1019100885:1 35. 1RReZ 
Manitoba Ay 39° 39. WoO TORT A ORR T2e We 45 a ao 
Saskaichewan™ 37 (3.6 "36 10 0 09°33. 2 2 Wee at2e 115 4.5naiemeay 
Alberta Oi) 10:0) 10:4 26. 27 127) =e = == 267 27% 27* 89 QAeioR 
British Columbia’ 11.9 124 126. 339°°33" 38 — — = 38 ' 38) 33 4113116) 116 
Northwest 
Territories Cine te 
Yukon 1 1 1 
Total 2iGr 26% 26 TS fhe 26% 294. 291) 287 


Source: Canada, Statistics Canada 1990b. 

*Population percentage of the total population of 10 provinces; excludes the Yukon and NWT. 
°Seats added to bring provincial number to Senate floor or last distribution less one. 
“Percentage of seats of 10 provinces, excludes three for the Yukon and NWT. 
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Appendix D (cont'd) 


Prospective allocation of House of Commons seats: formula using Ontario 
as the base, with 103 seats, 1991, 2001, 2011 


Percentage Seats Percentage 
of population? by population Adjustment® Total seats of seats® 
Province/ SS SS 
territory 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 
Newioummandes 22°20 18 "6 "5 6) = GF fe Fe 56s 26452 1erezaeRr 
Prince Edward 
Island OO. OS (04 ee of Me 73.3 Ae A heal A Aaa A 


Nova Scotia 34. 32 3H 9 9 6 1 { 
New Brunswick 27 25 24 88 7 6 2 3 


1 1 610) 34 Baae od 
34 34 34 


oan F—,- j%roO wo 
—_ 
oS 
—_ 
fan) 
—_ 
oS 


Quebec 204 248 244 71 6 G7 3 4 142,73 F2= 25.3. 2508207 
Ontario 36.8 37.2 375 103 103 1038 — — — 103 103 103 35.3 35.3 35.4 
Manitoba AY 829739 ath tl Me 92 Fe a tee ote TP 45) ANZ S 
Saskaiciewane’ 3 36 3.6 10-10 WW. S 2 Wo fo (1 THe 45° eaeegs 
Alberta 94 10.0 104 26 2 2 — — — 26 2 29 89 96 10.0 
British Columbia 11.9 124 126 33 34 35 -— — — 33 34 35 11.3 11.6 12.0 
Northwest 
Territories 2 aren P02 
Yukon 1 1 1 
Total 2718 277 275  14= 15°, 16% 295) 295, .294 


Source: Canada, Statistics Canada 1990b. 


*Population percentage of the total population of 10 provinces; excludes the Yukon and NWT. 
°Seats added to bring provincial number to Senate floor or last distribution less one. 
“Percentage of seats of 10 provinces, excludes three for the Yukon and NWT. 
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Appendix D (cont'd) 


Prospective allocation of House of Commons seats: formula using Quebec 
as the base, with 71 seats, 1991, 2001, 2011 


Percentage Seats Percentage 
of population* by population Adjustment? Total seats of seats® 
Province/ ee EEO 
territory 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 1991 2001 2011 
Newfoundand:= 22 20 18 6 6© 5 =‘= W@W & (6 G 2ipye2Oie20 
Prince Edward 
Island O05 05 Of gf ef ef 8 8 8. 9) MS 2 14) eee 


Nova Scotia of 32 34 699 9° CO We TOR 1 ae pee 
New Brunswicke 2% 25 24 8 7 @ 2 4 @ 10) 10e° 10) 34scamee 


Quebec oye 248 244 O71 A ow ey Bm OM CTA Ee i259 24d 
Ontario 36.8 37.2 37. 103 107 109 — — — 103 107 109 35.3 358 36.3 
Manitoba 4°99 39 Th Do th 9 (mh = 18 1 ty 48) 4 Bee 
caskatchewans» 3% 36 36 10 10 10 8 @ oh 1 i te 4540 
Alberta 94 10.0 104 26 2 30 — — — 26 2 30 89 9.7 10.0 
British Columbia’ 11.9 124 126 33 36 37 — = — $8 9% 37 113 12.0 123 
Northwest 
Territories ge ie 
Yukon 1 1 1 
Total 278. 28% 290 4 12¢ 10° 295 302 303 


Source: Canada, Statistics Canada 1990b. 

“Population percentage of the total population of 10 provinces; excludes the Yukon and NWT. 
°Seats added to bring provincial number to Senate floor or last distribution less one. 
“Percentage of seats of 10 provinces, excludes three for the Yukon and NWT. 
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Appendix E 
Redistribution comparisons of various formulas, 1991, 2001, 2011 
Seats 
by population Adjustment Total seats 
Province (method) 1991 2001 2011 1991 2001 2011 1991 2001 2011 
Newfoundland (current) 6 5 5 1 2 2 7 7 7 
(Que. - 75) 6 6 6 - - = 6 6 6 
(Que. - 71) 6 6 5 - — 1 6 6 6 
(Ont. - 103) 6 5 5 — 1 1 6 6 6 
(Ont. - 105) 6 6 5 - — { 6 6 6 
(Alta. - 26) 6 5 5 — 1 1 6 6 6 
(BC - 33) 6 5 5 — 1 1 6 6 6 
Prince Edward Island (current) 1 1 1 ES 3 3 4 4 4 
(Que. - 75) 1 1 1 3 3 3 4 4 4 
(Que. - 71) 1 1 1 3 3 3 4 4 4 
(Ont. - 103) 1 1 1 3 3 3 4 4 4 
(Ont. - 105) 1 1 1 3 3 3 4 4 4 
(Alta. - 26) 1 1 1 3 3 3 4 4 4 
(BC - 33) 1 1 1 3 3 3 4 4 4 
Nova Scotia (current) 9 9 2 2 2 11 11 11 
(Que. - 75) 16a" 10 9 —- = 1 10) 410 0 
(Que. - 71) 9 9 9 1 { 1 10. eiOhauealO 
(Ont. - 103) ) 9 8 1 1 2 1c tO, uadO 
(Ont. - 105) 10 ) 9 _ 1 1 101961 Gs pot 
(Alta. - 26) 9 8 8 1 2 2 10) “0. AHO 
(BC - 33) ) 9 8 1 1 2 10°) “Oy "dO 
New Brunswick (current) 8 7 7 2 3 3 Os cay Oe ald 
(Que. - 75) 8 8 J 2 2 3 TOeeie 10 aut st 
(Que. - 71) 8 é 7 2 3 3 10a ane 
(Ont. - 103) 8 7 6 2 3 4 10 (PSO 
(Ont. - 105) 8 7 7 2 3 3 10,, 510310 
(Alta. - 26) 8 7. 6 2 3 4 10. a0 Raa 
(BC - 33) 8 7 6 2 3 4 10° S10 SB 
Quebec (current) 71 69 ~=©68 4 6 7 ri Maes (oo ea 
(Que. - 75) fos! 75= (xJ5 - - =— Slum om 75 
(Que. - 71) 71 71 71 3 2 { TA ios fe 
(Ont. - 103) 71 G9 SFR Gy 3 4 5 4ebivis 72 
(Ont. - 105) 136 Wire 58 1 3 4 Zam ii Sy Al2 
(Alta. — 26) 71 65 ~=s 6 3 a 11 740) 73. fe 
(BC - 33) 70 66 #864 4 7 8 “t's ie Rae p 
Ontario (current) 103 104 105 - - = 103 104 105 
(Que. - 75) 199501132. 115 - - = 109 113 115 
(Que. - 71) 103 107 109 - - = 103 107 109 
(Ont. - 103) 103 103 103 SSS 103 103° 7103 
(Ont. - 105) 105 105 105 - -—- = 105°" 105" 105 
(Alta. - 26) 102 97 94 — 4 6 102 101 100 
(BC - 33) 1022 99 98 — 2 2 102 101 100 
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Appendix E (cont'd) 
Redistribution comparisons of various formulas, 1991, 2001, 2011 
Seats 
by population Adjustment Total seats 
Province (method) 1991 2001 2011 1991 2001 2011 1991 2001 2011 
Manitoba (current) 11 11 11 3 3 rc) 14 14 14 
(Que. - 75) 1p 12". ane 1 - —- 132. Vie aie 
(Que. - 71) 11 11 11 2 1 — 13 UNA 
(Ont. - 103) 11 11 11 2 1 —_ 13, Fae 
(Ont. - 105) | ge | 11 1 1 _ 13) 2 Saat 
(Alta. - 26) 11 10° 0 2 2 1 1S a eat 
(BC - 33) 11 100 0 2 2 13 We any 
Saskatchewan (current) 10 10 10 4 4 4 14 14 14 
(Que. - 75) 11 11 11 2 1 — 13) (2a 
(Que. - 71) 1033 > 710. aad 3 2 1 1354) Sha 
(Ont. - 103) 10, “10. », {0 3 2 1 13. Ped? I 
(Ont. - 105) 11 10 10 2 2 1 13 Sil 2 aaa 
(Alta. - 26) 10 9 9 3 3 2 134 8°32 Goal] 
(BC - 33) 18>) 18 9 3 2 2 13 We* oa 
Alberta (current) 26. (28 42d - - = 26 1/1 26a eared 
(Que. - 75) Poe OU ide - - = 28. 00 Wee 
(Que. - 71) 20> ¥-20eeear a0 - - = 26. 11 29 Marg 
(Ont. - 103) 26.) 26. 929 - - = 26 28 ahe2g 
(Ont. - 105) oh. eee ee - - = 27 te 2B NNE29 
(Alta. - 26) 2 2 °° 26 - - = 26. 26 ANe26 
(BC — 33) CGce valle Anker - - = 26 | (ake? 
British Columbia (current) goes Jo. OD - - = Soo) SBOE OS 
(Que. - 75) CC NPR ne! Mem - - - 35. (538 alee sd 
(Que. - 71) ch PRRs OPS - - = 33 06 G7 
(Ont. - 103) Pa MoS Walaaiso - -—- = 33 WOE RRS 
(Ont. - 105) aR 5) - - = 34. XEN S5 ao 
(Alta. - 26) aoe ') dae | 2 - - = 33) Woe meee 
(BC - 33) DOE Gores (oo -- -—- = 33° 186-7 wags 
Territories 
(All methods) : 3 3 
Totals 
(Current) 278 279 280 1GA- 264, . 24 300 (93057307 
(Que. - 75) 295 304 307 8 6 7 306 (819° Sear 7 
(Que.— 71) 278 287 290 14" 12-10 295 302° 303 
(Ont.- 103) C18 et; © 200 ie Stee 16 295 =°295 204 
(Ont.- 105) 287 282 280 our -jowe td 299 298 296 
(Alta.— 26) 27 «260% 252 140) 2607 30 294 289 285 
(BC- 33) 276" 267 «261 15R 2s 23 294 291 287 


Source: Royal Commission Research Branch. 
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POLITICAL PARTIES AS PRIMARY 
POLITICAL ORGANIZATIONS 


(y/ 


INTRODUCTION 
“Without political parties, there can’t be true democracy.” 


Abeer aeedy mur OF THE Canadians participating in our attitudinal sur- 
vey agreed with this statement on the need for political parties. (Blais and 
Gidengil 1991 RC) At election time, votes are cast almost exclusively for can- 
didates of political parties rather than for independent candidates. In the 
past two decades, more than 94 per cent of the votes were for candidates of 
the three largest parties. These facts indicate that Canadians appreciate the 
important role that political parties play in our electoral democracy. 

Political parties give voters meaningful choices, both in the direct elec- 
tion of their individual Members of Parliament and in the indirect election 
of a government. As MP Chris Axworthy stated before our Commission, 
“The clash of ideas and personalities, the freedom to help determine the 
future of one’s country, the precious liberty to vote for or against a plat- 
form or a person, all of these are unthinkable without the assistance of 
political parties.” (Saskatoon, 17 April 1990) 

Comparative and historical experience demonstrates that parties, as 
primary political organizations, are best suited to performing a host of 
activities essential to representative democracy. Among the fundamental 
activities performed by parties are the selection and recruitment of candi- 
dates for elected office, the selection of political leaders and the organiza- 
tion of electoral competition. The electoral and institutional successes of 
parties depend, in part, on their ability to establish meaningful linkages 
with citizens by articulating policy alternatives and ideas, and by estab- 
lishing themselves as vehicles for political participation and education. 
Together, these many activities aim to provide parties with a capacity to 
represent different and sometimes competing interests in society, and to 
structure and order choices for the purpose of governing. These objectives are 
especially challenging in Canada, given our pronounced regional, linguistic 
and cultural diversity. 

Canadian parties have evolved from relatively elite institutions dedi- 
cated, for the most part, to controlling and distributing patronage. They 
are now more sensitive and appreciative of their role and responsibilities 
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as primary political organizations. Parties have abandoned many of the 
questionable practices and traditions that once characterized their com- 
petitive pursuit of political power. In recent years, however, the parties 
have employed strategies and techniques that are at times inconsistent with 
public expectations of what values should guide the political and electoral 
processes in Canada. More and more Canadians, including party mem- 
bers, are critical of the way parties select their candidates and leaders, the 
control party leaders appear to exercise over their supporters in Parliament, 
the behaviour of the parties during elections, their failure to change party 
organization and membership to reflect Canadian society, and their short- 
comings in providing significant opportunities for political participation. 

Canadians are questioning the ability of political parties to accommo- 
date diverse and sometimes competing regional interests within federal 
institutions. There is concern that parties are not responding to individuals 
and groups that have representational needs different from those tradi- 
tionally fulfilled by parties. This critical assessment of political parties has 
discouraged interests not traditionally represented by them from now turning 
to the parties. Further, the preoccupation with trying to win elections has 
restricted the importance the parties give to affirming political values and 
fostering political participation by individual citizens. 

Despite these criticisms, Canadians also expect parties, as primary polit- 
ical organizations, to continue to perform their essential functions in represen- 
tative democracy. In criticizing the representational and electoral profile 
of political parties, Canadians are in some ways indicating they want parties 
to do more, not less. They want parties to be more responsive, more rep- 
resentative and more attentive to public attitudes. There are opportunities, 
then, to affirm and broaden the role of parties as the pre-eminent political 
institutions that contribute to a vibrant representative citizen democracy. 
These opportunities exist at three levels. 

First, parties can adjust their processes and procedures for selecting can- 
didates and political leaders to promote rather than undermine public trust 
in the way elected representatives are recruited and selected. Second, parties 
can strengthen their institutional and organizational capacity to communi- 
cate with and involve individuals who are sympathetic to their core ideas, 
values and traditions. Third, political parties and leaders can adopt new 
instruments and resources to help them accommodate and integrate diverse 
interests. Reform, then, should aim to move from cynicism and apathy toward 
dignified, intelligent political participation of individual citizens. 

Reconciling the regional, economic and cultural differences in Canada 
is a complex and continual task. In accepting this responsibility, parties are 
being asked to both embrace and confront the varied and sometimes tumul- 
tuous features of Canada’s political landscape. Expectations that parties 
can effortlessly or continually mediate conflicting interests, however, are mis- 
placed. In affirming the role of political parties, parties should not be assigned 
with unattainable goals or objectives. (Elkins 1991 RC) 
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Since Confederation, the party system has seen many changes in the 
number of parties presenting alternative programs, their socio-economic 
and regional bases of electoral support, and the opportunities for political 
participation. Canadian parties could now be undergoing another critical 
period of transformation, a metamorphosis that would not be surprising, 
given the major changes that have occurred in the Canadian polity over the 
past decade. These include the emergence of new parties and the increasing 
attractiveness of interest groups as an alternative to political parties for 
political participation. 

We are not concerned with how these changes affect the fortunes of 
individual parties. Rather, our objectives focus on the health and vitality of 
political parties as the primary political organizations that: 


1. structure electoral choice and thus make the vote meaningful; 
provide mechanisms for political participation and thus enhance 
democratic self-government; and 

3. organize elected representation in Parliament and thus contribute to 
the effective operation of responsible government. 


Canadians at present may be critical of their parties’ performance in 
all these respects. Nonetheless, they recognize the essential role of parties 
in securing democratic government. If electoral law reform can strengthen 
political parties as primary political organizations in the service of demo- 
cratic government, such reform should be identified and implemented. 


THE ROLE OF POLITICAL PARTIES 

The role of political parties in Canada must be understood in the context of 
how our system of parliamentary government has evolved. The system has 
fundamental constitutional characteristics that not only assume a structure 
of political representation in Parliament that makes it possible to form a 
government and hold it responsible to elected members, but also structure 
electoral choice, making it possible for voters to determine who forms the 
government. In addition, our political values ascribe a high priority to the 
right — even the obligation — of citizens to be self-governing. Our tradition 
has assigned an important role to parties. They provide opportunities for citi- 
zens to exercise their rights and to perform their civic obligations through 
volunteer participation in political activities and public discourse. We also 
recognize, of course, that geographical, social and economic factors influence 
the forms and functions of political parties at different times. 


Parliamentary Government 

The Canadian constitutional system of parliamentary government predates 
the founding of the Canadian federation in 1867. All the British colonies in 
North America benefited to varying degrees from English laws and liberties, 
including the right to ‘representative government’. This right, first realized 
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in Nova Scotia in 1758, did not entail ‘responsible government’ at the outset. 
It was achieved much later, and only after long and often acrimonious debate 
between governors and elected assemblies over who should determine the 
composition of and exercise control over the executive council — the body 
that came to be known as the cabinet. While Great Britain had adopted the 
principle that the executive, the Crown’s “cabinet council” (Mackintosh 1977), 
must enjoy the confidence of the House of Commons, in the British North 
American colonies the governor retained exclusive control over the mem- 
bership and management of the executive council. (Dawson 1970) 

In Upper and Lower Canada the struggle for responsible government 
led to armed rebellion in 1837. In Nova Scotia, the forces for responsible 
government led by the articulate Joseph Howe used less violent but no less 
effective means. In each case, the struggle was complicated by British impe- 
rial authority. The local governor was caught in a web of conflicting instruc- 
tions and demands from the British government, from his executive council 
(which was dominated by a very narrow stratum of society), and from the 
elected legislature (which was increasingly composed of representatives 
who insisted on constitutional reform). The legislature, moreover, had begun 
the process of organizing into legislative parties; candidates increasingly 
contested elections under the banner of a party. 

In Great Britain and the United States in the late eighteenth century, 
the debate over the formation and legitimacy of political parties revolved 
around the question of the harm parties might afflict on the body politic. 
Parties were depicted as odious factions or cabals, whose behaviour, in 
pursuing narrow self-interest, would undermine established authority. In 
Canada, there were echoes of this debate. Joseph Howe, for example, ini- 
tially argued the need for a “single party for Nova Scotia” that would rep- 
resent the interests of the whole colony. Later, at the time of Confederation, 
Sir John A. Macdonald spoke of the need for a broadly based Liberal- 
Conservative coalition to ensure the future strength of the newly founded 
nation. Because the issue of factions had been settled earlier in Great Britain 
and the United States, and the battle for responsible government gave a 
common ground for competing reformers, the issue of factionalism never 
really took hold in Canada. 

Because of the continuing reluctance of the governors to pay heed to 
their legislatures, even after armed rebellion, the executive branch of govern- 
ment became increasingly ineffective and illegitimate. As a result, Lord 
Durham was sent to North America as governor-in-chief of all five provinces, 
with the mandate both to restore order and to enquire into the origins of the 
1837 rebellions. His 1840 report advocated the adoption of responsible 
government, but not through formal legislation. Instead, he recommended 
using a dispatch from the British government instructing each colonial 
governor “to secure the co-operation of the Assembly in his policy, by 
entrusting its administration to such men as could command a majority”. 
(Durham 1839 [1912, 279-80]) 
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British authorities and the governors they appointed implemented the 
recommendation only half-heartedly. Ironically, the result was that governors 
became even more enmeshed in the politics of the colonies, frequently see- 
ing themselves not only as the representative of the Crown but also as their 
own ‘prime minister’, supported by the party of their executive council. A 
change in government in Great Britain in 1846 led to serious efforts at 
reform, primarily by appointing as governors individuals likely to be 
responsive to the wishes of the elected assemblies. Thus on 25 January 1848, 
following a general election in Nova Scotia and a vote of non-confidence, 
the executive council resigned and a new council was formed. 

This change marked the constitutional transformation to responsible gov- 
ernment. Most important, it was an event that signalled the first significant 
acknowledgement of political parties as an integral part of parliamentary gov- 
ernment. It did so precisely because the governor was able to identify a legis- 
lative party that commanded the confidence of a majority in the elected leg- 
islature. The leader of this party asked the governor to form a new government. 
Very quickly, similar changes in government occurred in the other colonies. 

Those who demanded constitutional reform did not seek to undermine 
the role of the executive within parliamentary government. On the contrary, 
they sought to strengthen the effectiveness and legitimacy of the executive 
by ensuring that it had the support of a majority in the elected legislature. 
Their principal demand, therefore, was that the executive be made directly 
responsible to the legislature and that both the raising of revenue and the 
expenditure of public monies be subject to the approval of the legislature. 

British political parties in the form of factions and ‘connexions’ had 
existed since the Revolution Settlement of 1688, primarily as parliamentary 
organizations. (Mansfield 1965) Parties and party government, as well as 
the notion of organized opposition, came to be accepted as fully legitimate 
by the nineteenth century. Yet British parties failed to extend significantly 
their organizational network beyond Parliament, even after the Reform Act 
of 1832. Parties were seen primarily as instruments of parliamentary man- 
agement, for constructing majorities in the House to allow ministers of the 
Crown to govern. (Stewart 1986) 

By contrast, Canadian political parties extended much further into, and 
as a result became more deeply rooted in, Canadian society, largely because 
of the battles over responsible government. It quickly became evident to 
political practitioners that “systematic and comprehensive party organi- 
zation had become part of the Canadian political game”. (Stewart 1986, 55) 
By Confederation, political parties were considered an essential compo- 
nent of the effective operation of responsible government and the central 
focus for the mobilization and participation of citizens in political life. 


The Building of National Political Parties 


In the immediate post-Confederation period, Sir John A. Macdonald hoped 
to maintain a broadly based Liberal-Conservative party consisting of 
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Conservatives and moderate reformers. The base of his new party became 
more restricted, however. Soon two parties, the Conservatives and Liberals, 
emerged as the contending organizations in the new federal electoral pro- 
cess and in Parliament. To build a working majority in Parliament, these 
coalitions of the former colonial political parties — initially the Conservatives 
and later the Liberals — still had to court “loose fish” and “waiters on Provi- 
dence”, as Members of Parliament without a clearly identified party 
allegiance were then labelled. (Reid 1932, 12) By 1878 the secret ballot had 
been introduced and elections were held simultaneously in the five east- 
ern provinces, rather than over several days. At this time elections became 
contests between the candidates identified with the two political parties. 

Thus political parties had undergone the transformation from essentially 
legislative coalitions into disciplined legislative parties and electoral orga- 
nizations that became the defining characteristic of the Canadian party sys- 
tem for the next four decades. Diverse factions within the parties in the 
early post-Confederation period were kept together through the excep- 
tional leadership skills of the two dominant leaders of the first several 
decades of Canadian party politics: Sir John A. Macdonald and Sir Wilfrid 
Laurier. The party leaders used the federal cabinet to provide representa- 
tion for the significant regional, religious and ethno-cultural groups that 
constituted the local bases of national party support. Conflicts between 
regions and classes were accommodated within the two parties as both 
attempted to appeal to a cross-section of interests broad enough to secure 
electoral victory. 

The Conservative and Liberal parties emerged as national institutions 
through the adroit use of patronage at the local level and the recruitment 
of dedicated local party workers. These party workers were prepared to 
serve as standard bearers, whether the party was in government or in oppo- 
sition. Both parties built up extensive extra-parliamentary networks of local 
notables, as well as “cold water men” who were willing to put in long hours 
whether or not their party was in power. (Stewart 1986, 78) The national 
party structures, anchored in local party networks, served to bind supporters 
to their party’s values and policies. 

The local partisan press cultivated loyalty to the party and its ideas: to 
give but a few examples, the Conservative Free Press and Liberal Advertiser 
in London, the Conservative Empire and the Liberal Globe in Toronto, the 
Conservative La Minerve and the Liberal La Presse in Montreal, and the 
Conservative Herald and the Liberal Chronicle in Halifax. Rival newspapers 
in these communities were the declared supporters of the two parties. The 
newspapers disseminated their parties’ platforms, provided editorial sup- 
port, and educated their readers on the strengths of its party and the foibles 
of the opposition. ! 

Overall, the press of Canada’s early years served as primary vehicles 
of political education and socialization. Often the party itself was a critical 
source of funds for a partisan newspaper, especially when the party formed 
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the government. Sometimes important political figures owned or controlled 
newspapers outright; Clifford Sifton, for example, a prominent minister in 
the cabinet of Sir Wilfrid Laurier, acquired a controlling interest in the 
Manitoba Free Press and the Brandon Sun in 1898. When a party won office, 
as Sir John Willison, a well-known journalist of the post-Confederation 
years, recalled in his memoirs, “all appointments and statements of policy 
were reserved for the party organs”. (Willison 1919, 121) 

Canada was not alone in having a partisan press. In both the United 
States and Great Britain, commitment of a newspaper to a political party 
was more than rhetorical declarations of unconditional support. Politicians 
of the late nineteenth-century in Canada “saw newspapers as essential 
vehicles of publicity, indeed a surrogate for organization, which could con- 
found foes, strengthen party discipline and morale, and educate electors”. 
(Rutherford 1982, 212) The partisan press assisted parties by weaving them 
into the fabric of daily life. Party supporters identified with their party by 
reading the appropriate paper. The partisan press in turn served to support 
the extra-parliamentary role of parties; they gave party supporters politi- 
cal information about local and national debates, education on public and 
party policy, and a means for expressing political opinions. 

By the end of the nineteenth century, Canada had a competitive two- 
party system. The two parties had risen above the parochialism of provincial 
politics and pursued a national agenda accommodating a wide array of 
interests. At the same time, each party in power had unabashedly culti- 
vated local partisan ties through federal government patronage. As commu- 
nication and educational vehicles for the two parties, the partisan press 
fostered party allegiance. Partisanship so thoroughly penetrated Canadian 
political life, especially in the four original provinces with their relatively 
stable social structures, that it contended with religion and language as a 
decisive cleavage in communities. 


The Emergence of the Multi-Party System 
The competitive two-party system in Canada lasted for five decades fol- 
lowing Confederation. Profound economic and social dislocations con- 
tributed to substantial political change during and following the First World 
War. These changes revealed the shortcomings of the two traditional parties 
in accommodating significant interests in Canadian society. Canadians 
were also becoming dissatisfied with the principal features of the national 
party system: disciplined parliamentary representation, compliant extra- 
parliamentary organizations, extensive patronage by the governing party 
and the close alliance of both national parties with eastern financial interests. 
During the First World War, the conscription issue split the Liberal 
Party and resulted in a wartime Unionist government: a coalition of 
Conservatives and Liberals with virtually no MPs or electoral support from 
Quebec. At the same time, Canadians began to question the patronage sys- 
tem because of dubious procurement practices for military supplies during 
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the war. In addition, western Canada’s population, and therefore its weight 
in the House of Commons, had increased dramatically since the turn of 
the century. 

In 1900, western Canada had 17 seats or 8 per cent of the total number 
of seats in the House of Commons; by 1917, its number of seats had increased 
to 57 or 24 per cent of the total. Moreover, since the late nineteenth century, 
western Canada had been settled primarily by immigrants from the United 
States, Great Britain and central Europe. These immigrants had no con- 
nections with, or interest in, the political mores and values of eastern Canada. 
Their society and economy, based on the large-scale production of agri- 
cultural commodities, did not lend itself to the same organizational tactics 
that the two parties had used so successfully in the east during the time of 
Macdonald and Laurier. 

An equally important factor was the National Policy. This policy had 
three major dimensions: a transcontinental railway, settlement of the West 
through immigration and tariff protection against U.S. imports. The 
Conservatives adopted the National Policy and the Liberals retained it 
when they came to power. By 1917, however, western Canadians had come 
to view the National Policy as an instrument that worked to their disadvan- 
tage while favouring eastern Canadian economic interests. The Unionist 
government formed in 1917 further loosened partisan ties in the West, in 
that Unionists portrayed themselves as a non-partisan coalition govern- 
ment encompassing all political persuasions supporting the war effort. 
(Morton 1967) 

In the 1920s, Canadian agrarian interests, inspired by the populist and 
progressive movements in the United States, organized into political groups 
to challenge the two traditional parties federally and provincially. These 
farmers’ groups campaigned on platforms that were opposed to political 
parties as the primary agents of representation in a system of parliamen- 
tary government. The farmers argued that the tradition of party discipline 
in particular impeded the ability of elected representatives to represent 
adequately the interests of their constituents. Federally, the Progressive 
Party won 65 seats in the 1921 general election, displacing the Conservatives 
as the second largest party in Parliament. The 1921 election was also a 
watershed in that no party had a clear parliamentary majority; the Liberals 
fell one seat short. In the immediate post-war era, United Farmer parties 
won elections in Alberta, formed a short-lived coalition government with 
labour interests in Ontario and, on their own or in coalition with labour, con- 
stituted the official opposition in several provinces. In Quebec, the weak- 
ened provincial wing of the Conservative Party joined forces with a num- 
ber of disaffected Quebec Liberals to form the Union nationale in 1935. It 
won its first electoral victory in 1936. 

With the urbanization, industrialization and social dislocation after the 
First World War came outbursts of civil strife, such as the Winnipeg General 
Strike of 1919. These factors also led to the proliferation of labour movements 
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and parties, including the Federated Labour Party, the Independent Labour 
Party and the Socialist Party of North America. Two labour candidates 
were elected in the 1921 election. Factions on the left were centred around 
either the British Fabian model or the Bolshevik model of the Soviet Union. 
Their feuding prevented the formation of a single, cohesive party of the 
left. Out of the various splits, the Co-operative Commonwealth Federation 
(CCF) emerged in the 1930s as a broadly based movement that incorporated 
most left-wing groups and many Progressives. The more radical elements 
that favoured the Soviet socialist model coalesced around the Communist 
Party of Canada, originally created in 1921. (Avakumovic 1975) 

The entry of additional parties into Parliament following the 1921 elec- 
tion was not an entirely new phenomenon. In 1896, the year that saw the 
Liberals come to power under Sir Wilfrid Laurier also saw the election of 
four McCarthyites, a group of dissident Conservatives, and two Patrons 
of Industry. But this was seen as temporary, a consequence of the Manitoba 
schools crisis and the shift of electoral support to the Liberals after several 
years of Conservative rule. These small parties disappeared in subsequent 
elections.” It was the size of the Progressive contingent in the House in 1921, 
displacing the Conservatives as the second largest party, that marked the 
beginning of a new era. 

The 1921 election also brought home some of the unique attributes of 
the single-member plurality electoral system. Combined with Canadian 
political geography, the system worked to the advantage of smaller parties 
that enjoyed a regionally concentrated electoral base, but to the disadvan- 
tage of parties of similar size with a geographically dispersed base. In 1921, 
for example, the Progressives actually received fewer votes than the 
Conservatives — 23 per cent versus 30 per cent — yet received more seats 
than the Conservatives — 65 versus 50. In subsequent years, small parties 
lacking a regional base fared poorly. Thus, in 1935 the Reconstruction Party 
under H.H. Stevens garnered 9 per cent of the total vote, dispersed mainly 
across the five eastern provinces, and was able to send only one candidate 
to Parliament.’ In contrast, the Social Credit Party, with only slightly more 
than 4 per cent of the vote in 1935, won 17 seats, because its support was 
concentrated in Alberta and a small part of Saskatchewan. 

The federal Progressives failed to establish themselves as a credible 
political organization, and by the end of the 1920s were a spent political 
force. Their credibility was undermined in part by their own anti-party 
philosophy, which led them to reject the opportunity to become the offi- 
cial opposition, even though they constituted the second largest party in the 
House of Commons. (Covell 1991 RC) Although remnants of the Progressive 
movement reappeared in other forms, 1921 marked the end of Canada’s 
two-party system. In the 1930s, the Social Credit Party emerged on the 
national scene, although its electoral support and nearly all its seats came 
from Alberta. At the other end of the political spectrum, the CCF coalition 
of western farmer groups and eastern trade unions emerged to champion 
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the socialist ideal. In a bid to capture more support from western Canada 
and in response to increased public support for the CCF in the early 1940s, 
the name of the Conservative Party was changed to Progressive Conser- 
vative. The change of name was a condition of John Bracken, the Progressive 
Premier of Manitoba, accepting the leadership of the Conservative Party 
in 1945. 

The possibility of new parties and movements entering the political 
arena, and enjoying success when their support is geographically concen- 
trated, remains a hallmark of the Canadian party system. In the 1940s, 
partly because of conscription, the Bloc populaire came to the fore in Quebec. 
Although it obtained only two seats in the federal election of 1945, a few 
years before it had more than 33 per cent of the popular support in public 
opinion polls in Quebec, thereby threatening both Liberal hegemony in that 
province and its overall majority in Parliament. (Gallup 1943) In the 1960s, 
the Créditistes in Quebec overshadowed their Social Credit counterparts in 
the rest of the country, taking 26 seats in Quebec in the 1962 election. 


Institutional Responses 

The “profound shifts in the political culture” of Canada during the First 
World War and throughout the 1920s led to three important institutional 
changes. First, the introduction of the merit principle in the public service 
and the resultant decline of patronage “deprived the party organiza- 
tions of the glue that held them together, and which had tightly bound 
federal and provincial partisan interests. The [governing party] lost the 
power to dominate the administrative machinery of the state. This major 
institutional change ended party life as Canadians had known it for 
50 years.” (Carty 1988b, 20) Second, near-universal suffrage was adopted 
in 1919 with the extension of the franchise to women. Third, the practice 
of gerrymandering became discredited, and electoral administration was 
placed under the authority of the independent office of the chief electoral 
officer. 

The 1921 federal election saw both the fracture of the two-party sys- 
tem in Canada, and the election of the Liberal leader, Mackenzie King, as 
prime minister. King’s response to the social and political changes of the 
1920s was to adopt a new style of brokerage politics. Under his leadership, 
localism declined as the primary focus of national party politics and orga- 
nization. In its place, regional and national party organizations became key 
instruments in the politics of representation and accommodation. 

King also responded to the sharp differences arising from the tumul- 
tuous period between 1911 and 1921 by emphasizing political accommo- 
dation and consensus. During the 1920s and 1930s, he disarmed the 
Progressives by adopting a number of their populist policies and by gradu- 
ally bringing many of their caucus members into the Liberal Party. 
Throughout his long tenure as prime minister, he was also able to recruit 
prominent provincial politicians into his government. Regional interests 
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were thus represented in the federal cabinet by strong ministers who were 
responsible for the extra-parliamentary organizations and political networks 
in their regions. (Bakvis 1991) 

In addition to using the cabinet for the strategic accommodation of 
regional interests, King strengthened the financial and organizational 
resources of the Liberal Party. The National Liberal Federation (NLF) was 
created in 1932, in part to lessen the national party’s dependence on its 
provincial organizations and to strengthen the party’s fund-raising capa- 
bilities. The NLF gave the Liberals a permanent extra-parliamentary organi- 
zation. Such an organization was increasingly necessary because of the 
decline of the partisan press and the emergence of radio not only as an 
important political medium but also as one that was primarily non-partisan 
almost from the outset. The NLF also allowed Mackenzie King to distance 
himself from the provincial Liberal parties. Some provincial parties, such 
as the Ontario party under Mitchell Hepburn, were becoming increasingly 
troublesome to their federal counterparts. (Whitaker 1977) 

As the dominant party in a multi-party system, in many ways the 
Liberal Party was in an enviable position. But several developments reduced 
the importance of the party not only as a grassroots organization but also 
as an instrument of governance. 

The first was the development of a larger and more competent public 
service. By the late 1920s, Mackenzie King had begun recruiting academics 
from Queen’s, McGill and the University of Toronto to fill the most senior 
positions of the public service. This was the beginning of the Ottawa man- 
darinate, a group of well-educated and highly skilled men who brought to 
their jobs a pronounced national and international orientation. (Granatstein 
1982) Significantly, their work included advising ministers on policy. 

The influence of this mandarinate increased partly in response to the 
need to manage larger government departments and more complex tasks, 
as well as to maintain the links to the specialized interests served and 
affected by these departments. Many of the policies adopted by govern- 
ment were therefore initiated, accordingly, not by ministers or their party 
but by federal bureaucrats. The party was no longer solely responsible for 
generating ideas and initiatives and developing them into coherent policies. 

This trend extended well into the post-war period, as the mandarinate 
became largely responsible for formulating the policies of post-war recovery 
and implementing new social welfare programs. A few of these senior civil 
servants also moved into elected politics, including John W. Jack) Pickersgill, 
Mitchell Sharp, Charles M. (Bud) Drury and Lester B. Pearson. The last 
was recruited directly into cabinet as minister of external affairs by King’s 
Liberal successor as prime minister, Louis St. Laurent. The actual number 
of mandarins moving into the Liberal Party was limited, nonetheless, this 
development contributed to the perception that the top levels of the Liberal 
Party and the federal bureaucracy had become thoroughly intertwined. 
Not surprisingly, the party was seen as increasingly remote from its roots, 
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and its organization at the local level atrophied: the Liberal Party had 
become the “Government party”. (Whitaker 1977, 87) 

John Diefenbaker, the leader of the Progressive Conservative Party, 
exploited these perceptions during the infamous pipeline debate of 1956, 
when the Liberal government used closure to force legislation through 
Parliament. Capitalizing on these sentiments in the 1957 election campaign, 
Diefenbaker succeeded in forming a minority government, ending 22 years 
of Liberal rule. In the 1958 election Diefenbaker won one of the largest 
parliamentary majorities ever, drawing significantly on populist senti- 
ments, particularly in western Canada. 

During the long period of Liberal Party rule, from 1921 to 1957, inter- 
rupted only by the short-lived Meighen Conservative government in 1926 
and the Bennett Conservative government of 1930-35, party politics was 
characterized by one-party dominance in an increasingly multi-party sys- 
tem. The dominance of the Liberal Party was founded on Mackenzie King’s 
skilful stewardship and fostered by the weakness of the other parties. 
Particularly when there were so many parties, the Liberals could often win 
seats with pluralities that were far less than a majority of the votes cast. For 
example, in the 1945 federal election there were on average 4.5 candidates 
per constituency in Quebec, including Liberals, Conservatives, Independent 
Liberals, Communists and members of the Bloc populaire. The Liberals won 
81 per cent of the seats (53 of 65) with 51 per cent of the vote. 

Liberal dominance notwithstanding, both the Liberal and Conservative 
parties had become essentially parliamentary parties and political organiza- 
tions concerned with winning elections. Local party organizations continued 
to have primary responsibility for recruiting, selecting and nominating can- 
didates. Local Liberal organizations in many provinces, however, were 
dominated by regional ministers, party notables in the provincial wings of 
the party or, in the case of Newfoundland, by the Liberal Premier, Joseph 
Smallwood. 

The national extra-parliamentary organizations of both parties became 
more important when they adopted national conventions to select party 
leaders. But the long tenure of King as Liberal leader throughout this period 
offered little opportunity for this new procedure to enhance the participa- 
tion of Liberal Party members in national party affairs. For the Progressive 
Conservatives, the selection of John Diefenbaker in 1956 demonstrated the 
capacity of party members to exercise their authority independent of the 
parliamentary party. 

The relatively infrequent use of this new opportunity for involvement, 
however, meant the minimal role of members in party affairs beyond elec- 
tions did not substantially change. Moreover, patronage at the local level 
was becoming less effective in mobilizing and maintaining strong links 
between the national party leadership and local activists. Urbanization had 
eroded the rural character of political society in the 1900s, and the decline 
of the partisan press further diminished party attachments. Finally, the 
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accelerating influence of the federal bureaucracy on policy formation and 
administration attenuated the influence of local and regional party notables 
on national policy and the management of public affairs. 

For the CCF, and to a much lesser extent the Social Credit Party, the 
concept of party as a political movement meant something different for the 
role of its members. In the CCF, for example, party members were involved 
in determining party policy. This implied an obligation for the party to 
mobilize and educate its membership on public affairs, and a responsibility 
for members to participate in other than electoral activities. The success of 
the CCF in these regards was attributable largely to the capacity of the party 
to build on farmers’ co-operatives in the west and trade unions in the 
east. Given the relatively limited attachment of Canadians generally to these 
two parties, however, the influence of this model of a political party was 
marginal in overall Canadian political life. 


Pan-Canadianism and Participatory Democracy 

A new era in party politics was introduced with the election of the 
Diefenbaker Progressive Conservatives in 1957. During Diefenbaker’s 
tenure the role of the federal bureaucracy was challenged, most notably 
by the extensive use of royal commissions for policy ideas and advice. The New 
Democratic Party (NDP) was formed in the early 1960s to strengthen the con- 
nection between Canada’s labour unions and the socialist movement. The 
Liberal Party, under Lester B. Pearson, began rebuilding, focusing primarily 
on the revival of grassroots participation in policy development. 

The use of royal commissions to address several major policy issues 
illustrated that the Progressive Conservatives’ populist electoral appeal 
was not grounded in a comprehensive package of alternative public policies. 
The party had focused almost exclusively on parliamentary and electoral 
activities during its period in opposition. It had no organized capacity to 
address public policies, and was therefore not prepared for governance. 
Once in office, the Progressive Conservatives paid a heavy price for this 
shortcoming. 

As the Liberals overhauled party structures, they rejected the tradition 
of regional notables dominating the extra-parliamentary party. The Liberals 
placed new emphasis on eliciting grassroots participation to revitalize the 
party’s policy development. These efforts were exemplified by the much- 
heralded Kingston Conference of 1960, which set the policy agenda for the 
first Pearson government, elected in 1963. Moreover, once in office, Pearson 
brought with him the chief architect of party policy, Tom Kent, to ensure a 
party policy presence in the inner circles of the cabinet, the caucus and the 
central bureaucratic structures that served the prime minister in his role 
as head of cabinet. (Doern 1971) 

Several developments hampered the revitalization promised by this 
new phase in Liberal party affairs. First, the fate of the national parties was 
tied increasingly to the ability of the leaders to connect directly with the 
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electorate. This meant that party apparatuses were centralized for electoral 
campaigns. Second, the new means of advertising during elections — tele- 
vision — required nationally directed campaign advertising. Third, the 
parties began to use opinion polls to gauge public response to policy issues 
and to determine public views on the relative importance of items on the 
national agenda. As a consequence, policy development was increasingly 
influenced by party pollsters and became geared to electioneering. These 
developments widened the gulf between the extra-parliamentary party 
membership and the central party strategists. (Carty 1991a RC) 

Both the Progressive Conservative and Liberal parties failed to obtain 
a majority in the 1962, 1963 and 1965 elections. In 1962, the Social Credit 
Party captured 30 federal seats, most of them in Quebec, with only 12 per 
cent of the popular vote. This demonstrated not only the inability of 
the larger parties to generate a majority, but also the ease with which a 
smaller party with regionally concentrated voter support could gain entry 
to Parliament. In 1965, the Quebec wing of the Social Credit Party broke 
with the national party, forming the Ralliement créditiste under the lead- 
ership of Réal Caouette. The NDP was also building its electoral support 
steadily during this period, after CCF support declined to a post-war low 
in 1958. 


Leadership Politics, Executive Federalism and Interest Groups 

Beginning with the Liberal government of Pierre Elliott Trudeau in 1968, 
a deliberate effort was made to enhance the capacity of the central politi- 
cal apparatus — the prime minister and the cabinet — to monitor develop- 
ments in and proposals from government departments and agencies. The 
federal government was looking for alternative sources of policy advice for 
the executive. These alternatives came from newly expanded bureaucratic 
agencies such as the Privy Council Office and the Treasury Board Secretariat, 
as well as from a partisan agency, the Prime Minister’s Office. The Liberal 
Party as such had little involvement in offering policy advice or direction. 
More important, there was a perception that MPs, constituted as the caucuses 
of the parliamentary parties, had little influence, despite their impact on 
many public policies. This perception was reinforced by the fact that the 
activities of MPs frequently took place in caucus or in other arenas out of the 
limelight. (Thomas 1991 RC) 

The emergence of a new mandarinate in Ottawa was a much publi- 
cized feature of the Liberal government of Pierre Elliott Trudeau. Neither 
the Progressive Conservative government of Joe Clark nor the current 
government of Brian Mulroney, however, significantly altered the basic 
features of the central machinery of government as it relates to the role of 
the parliamentary party and the extra-parliamentary party. Prime Minister 
Mulroney has been more sensitive to the claim of the Progressive Conser- 
vatives that government policy should reflect the stated values and policy 
preferences of the party; in this respect, there is a new balance within the 
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central executive machinery that mixes technical and partisan input. (Aucoin 
1986; 1988) 

The role of the party in parliamentary government remains contentious. 
Despite the reforms of parliamentary committees under the Trudeau and 
Mulroney governments, the perception persists that MPs who are not in the 
cabinet have little collective or individual capacity to influence public policy. 

Since the 1960s, a second arena labelled executive federalism has 
evolved; under executive federalism, national agreements are reached by 
political executives from federal and provincial governments. This arena 
has been essentially closed to elected legislatures and extra-parliamentary 
party organizations. Only ministers and their advisers participate in these 
deliberations and decision-making forums. 

The origins of executive federalism lie in the dramatic transformation 
of federal-provincial relations during the 1960s and 1970s, stimulated partly 
by the Quiet Revolution in Quebec and partly by the growing importance 
of provincial governments in delivering social and economic programs. It 
soon became evident that few national decisions of any significance could 
be made without the direct participation of provincial governments. 

As a result, federal-provincial conferences of ministers, including confer- 
ences restricted to first ministers (the prime minister and premiers), began 
to displace the federal cabinet, and especially Parliament, as the arenas for 
reaching national decisions and representing regional interests. These con- 
ferences also offered a mechanism for regional accommodation that cut 
across party lines. The increasing separation of the federal and provincial 
wings of the national parties meant that provincial interests were more 
likely to be represented through federal-provincial relations than through 
political parties, even when the same party was in power at both levels. 

The exclusive nature of federal-provincial summits has attracted crit- 
icism. Political scientists began commenting many years ago on the conse- 
quences of these intergovernmental processes, including processes at the 
bureaucratic level, on relations between the executive and legislative 
branches. These commentators also noted the effects on the access interest 
groups have to decision makers. (Smiley 1980; Simeon 1972) Public and 
media attention to this phenomenon is more recent, stemming largely from 
the use of these processes for the constitutional changes that resulted in 
the Meech Lake Accord of 1987. Despite the perception that these processes 
were closed, the Meech Lake Accord was subject to the approval of Parlia- 
ment and all ten provincial legislatures. The requirement for unanimity 
ultimately defeated the accord when it did not receive approval in two pro- 
vincial legislatures. As Alan Cairns (1990) has noted, the perceived exclu- 
sionary qualities of executive federalism are now especially problematic 
with the Canadian Charter of Rights and Freedoms. Along with other factors, 
the presence of the Charter has prompted women’s, ethno-cultural and 
Aboriginal groups to seek greater participation in the major decision- 
making processes and institutions that affect their interests. 
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The continued presence of many parties and the difficulties of the 
two largest in accommodating demands for participation coincided with 
the rapid rise of organized interest group politics during the 1970s and 
1980s. This development further undermined the credibility of political 
parties as primary vehicles for articulating and promoting political ideas 
and interests. In addition to a proliferation of groups representing specific 
economic interests, a variety of new groups sprang up promoting various 
‘public interest’ objectives. Although pressure groups were traditionally 
seen as mainly representing established economic interests, by the early 
1970s the notion of interest group politics had taken on a different mean- 
ing as advocacy groups became increasingly important and effective. The 
increasing prominence of these new groups was stimulated in part by direct 
financial support from various government agencies; sometimes cabinet 
ministers encouraged this support as a means of cultivating backing 
for their policies and political support in their constituencies or regions. 
(Pross 1986) 

These developments also emerged from and reflected broader social 
changes. There was a generational change in attitudes about politics and the 
most effective means of political participation. There was a generational 
revolt against the ‘end of ideology’ ethos that pervaded North American 
political and intellectual life in the early and mid-1960s. Furthermore, younger 
generations in Canada and abroad were less enamoured with established 
political parties of all persuasions. They preferred to pursue their particular 
political interests, ranging from environmental causes to the rights of women 
and minority groups, through single-issue organizations with the sole 
purpose of promoting a specific cause. 

The growth of the administrative state in response to the expansion of 
government's role in society and the economy had the effect of diffusing 
power throughout the federal bureaucracy. This, coupled with the limited 
capacity of governing parties, and even opposition parties, to respond 
quickly and decisively to new policy issues, created an incentive for inter- 
est groups to bypass the traditional avenues of access to political power. 
Instead, groups often found it more effective to put their demands to particular 
government departments and agencies and to marshal their energies behind 
their specific issue. | 

Interest groups have also been evolving. Some groups have been able 
to show that using highly public tactics can indeed result in changes in 
government policies. This has had a demonstration effect among interest 
groups. Asa further consequence, many citizens have found that pursuing 
a single issue through a single-purpose organization is much more satis- 
fying than participating in a political party, where they would have to 
accommodate their goals with competing interests. 

As a result, many citizens, especially large numbers of well-educated 
activists, have eschewed partisan politics, and thus political parties, as 
mechanisms of democratic political participation. (Nevitte 1991 RC) 


223 
PeOri taleG AD or VA Rees VAIS PIR MARY POUVITUCAD (ORGANIZATIONS 


This affects parties across the political spectrum. Three dimensions of this 
phenomenon are critical. 

First, many of these activists express, explicitly or implicitly, strong 
anti-party attitudes. The legitimacy of political parties as primary political 
organizations is questioned in ways reminiscent of earlier populist move- 
ments such as the Progressives. (Covell 1991 RC) Political parties are painted 
either as organizations unwilling to adopt wholeheartedly the particular goal 
espoused by activists or as obstacles thwarting the direct expression of 
popular sentiments. 

Second, many interest groups are using sophisticated tactics that allow 
them to shape the political agenda, especially as interpreted by the mass 
media. These groups are no longer willing to work within political parties 
or to confine themselves to the executive-bureaucratic arena. 

Third, many groups have begun to involve themselves in elections by 
supporting or opposing parties, their candidates or both. Sometimes, this 
involvement has benefited particular parties or candidates; in other cases 
the involvement has been non-partisan, at least in directing support to any 
single party. Although some environmentalists have become involved in 
electoral politics through the Green Party, in general the new advocacy 
groups have not attempted to form distinctive political parties of their own. 
They are more likely to pursue their objectives through other means. 


The Public Image of Political Parties 

In many ways we seem to be in an era of anti-politics, although the rapid 
emergence of new parties points to the need to exercise caution in draw- 
ing conclusions. Canadians appear to distrust their political leaders, 
the political process and political institutions. Parties themselves may be 
contributing to the malaise of voters. In submissions and at Commission 
hearings, Canadians complained about perceived abuses at the constituency 
level in nomination contests and delegate selection for leadership con- 
ventions. Media reports of these types of complaints tarnish perceptions 
of the parties. 

Whatever the cause, there is little doubt that Canadian political par- 
ties are held in low public esteem, and that their standing has declined 
steadily over the past decade. They are under attack from citizens for failing 
to achieve a variety of goals deemed important by significant groups within 
society. Table 5.1 shows that compared with other important social and 
political institutions in Canada, public confidence and respect for political 
parties is modest and has been declining over time. 

Governments, and the parties forming them, are blamed for failing to 
deliver on many if not all these goals. Yet achieving these goals requires 
trade-offs in a parliamentary context, and political parties remain the only 
organizations capable of reconciling conflicting interests and generating 
consensus on the fairest way of doing so. 
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Table 5.1 

Public respect and confidence in Canadian institutions 

(per cent) 

A great deal or 

Institutions Year quite a lot Some Very little No opinion 

Churches, organized religion 1979 60 27 12 2 
1984 54 30 15 1 
1989 55 29 15 1 

Public schools 1979 54 29 12 4 
1984 56 30 11 4 
1989 62 30 6 2 

Supreme Court 1979 57 21 8 14 
1984 0 26 10 9 
1989 59 24 11 5 

Newspapers 1979 3/7 38 22 3 
1984 37 42 20 2 
1989 36 44 19 2 

House of Commons 1979 38 36 15 11 
1984 29 4y 20 10 
1989 30 43 21 6 

Large corporations 1979 34 35 24 8 
1984 28 43 22 6 
1989 33 43 20 5 

Political parties 1979 30 43 22 5 
1984 22 43 30 5 
1989 18 46 33 3 

Labour unions 1979 23 34 36 7 
1984 21 36 39 4 
1989 28 37 31 5 


Source: Gallup Report, 9 February 1989. 


Note: Wording of question: “I’m going to read a list of institutions in Canadian society. Would you tell me how 
much respect and confidence you, yourself have in each one — a great deal, quite a lot, some or very little?” 


Worldwide, respect for politicians has fallen, but this drop may be more 
pronounced in Canada. Table 5.24 depicts changes over a quarter of a cen- 
tury in responses to standard questions measuring political cynicism. It 
shows a steady rise in the proportion of Canadians agreeing with state- 
ments such as “government does not care about people like me” and “those 
elected soon lose touch with the people”. Table 5.3 displays data for simi- 
lar questions asked in the United States over a roughly comparable time 
period. Not all the questions are identical, but it appears that in the United 
States the rise in cynicism is not as pronounced as in Canada. 

At the same time, Canadians still seem to have a great deal of respect for 
their MPs. Paralleling U.S. survey findings, more than 60 per cent of Canadian 
voters who had an opinion felt that their MP did a good to very good job of keep- 
ing in touch with people in the constituency. (Blais and Gidengil 1991 RC) Of 
those who had had contact with their MP, 65 per cent indicated being “some- 
what satisfied” to “very satisfied” with the result. (Blais and Gidengil 1991 RC) 
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Table 5.2 
Evolution of political cynicism in Canada 


(per cent cynical)* 


1965 1968 1974 1979 1984 1988 1990 


1. Government does not care 49 45 59 53 63 _ 70 


2. Government crooked a 27 — — — 52 _ 
3. Government wastes 38 46 — — — 66 — 
4. Distrust government 39 39 — _ _ 49 _ 
5. Those elected lose touch 60 61 65 65 78 — 79 


6. Government not smart 56 49 — — _ 63 — 


Source: Blais and Gidengil 1991 RC. 


“Indicates response category presented in the table. Percentages exclude don’t know category and missing 
values. 


Wording of questions: 


1. | don’t think governments care much what people like me think. 
*1. Basically agree. 
2. Basically disagree. 


2. Do you think that: 
*1. Quite a few of the people running the government are a little bit crooked? 
2. Not very many are crooked? 
3. Hardly any of them are crooked? 


. Do you think that people in the government: 
*1. Waste a lot of the money we pay in taxes? 
2. Waste some of it? 
3. Don’t waste very much of it? 


4. How much of the time do you think you can trust the government in Ottawa to do what is right? 
1. Just about always. 
2. Most of the time. 
*3. Only some of the time. 


. Generally, those elected to Parliament seem to lose touch with the people. 
*1. Basically agree. 
2. Basically disagree. 


. Do you feel that: 
1. Almost all of the people running the government are smart people who usually know what they 
are doing? 
*2. Quite a few of them don’t seem to know what they are doing? 
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Table 5.3 


Evolution of political cynicism in the United States 
(per cent cynical)* 


1968 1972 1976 1980 1982 1984 1986 


1. Government does not care 44 50 54 55 49 44 55 


2. Government crooked 26 38 42 49 - 33 -- 
3. Government wastes 61 68 rf 80 68 66 — 
4. Distrust government 38 46 66 74 67 30 62 


Source: Adapted from Blais and Gidengil 1991 RC. 


*The wording of the questions was similar to that in Table 5.2. Note, however, that in item 1 the word 
‘government is replaced with ‘public officials’. 
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What do Canadians dislike about their political parties? Table 5.4 pre- 
sents the percentage of agreement with four propositions about parties. 
Respondents clearly believe that parties confuse rather than clarify issues 
and that they ‘squabble’ too much. At the same time, there is much less 
agreement on whether all parties are the same; about half of respondents 
perceive some meaningful choice between parties. Feelings about confusing 
issues and squabbling may, however, partly reflect the limited efforts by 
parties to engage in political education and discussion of policy issues. 


Table 5.4 

Attitudes about parties in Canada 

(per cent) 

Basically agree 

1. Parties are the same 47 

2. Too much party squabbling 81 

3. Parties confuse the issues 87 

4. MPs should vote freely 78 

5. Without political parties, there can’t be true democracy 74 


Source: Blais and Gidengil 1991 RC. 
Note: Wording of the questions: 


1. All federal parties are basically the same; there isn’t really a choice. 
1. Basically agree. 
2. Basically disagree. 


2. Our system of government would work a lot better if the parties weren’t squabbling so much of the time. 
1. Basically agree. 
2. Basically disagree. 


3. The parties confuse the issues rather than provide a clear choice on them. 
1. Basically agree. 
2. Basically disagree. 


4.We would have better laws if Members of Parliament were allowed to vote freely rather than having 
to follow party lines. 
1. Basically agree. 
2. Basically disagree. 


5. Without political parties, there can’t be true democracy. 
1. Basically agree. 
2. Basically disagree. 


The strong agreement with the statement that MPs should “vote freely 
rather than having to follow party lines” when voting on controversial 
issues reflects not only on parties but also on the parliamentary system 
within which parties operate. Survey evidence over the years clearly indi- 
cates that most Canadians resent the norms of party discipline as they oper- 
ate in Parliament, and that these views are not a recent phenomenon. 
Johnston 1986; Blais and Gidengil 1991 RC) 

It is generally agreed that in responsible government, cohesive parlia- 
mentary parties are an essential link between the position and policies of 
the parties in Parliament and the actions pursued by the cabinet. Parties 
become meaningful only to the extent that party members in Parliament hold 
to a common position. Without cohesive parties it would be difficult for 
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voters to vote for or against a party or a party policy. Even so, Canadian parlia- 
mentary parties have traditionally been much more exacting when it comes to 
enforcing party discipline than parties in Great Britain, for example. MPs, there- 
fore, could be given greater scope and freedom on certain kinds of votes — 
as long as these votes were not treated as confidence motions — without nec- 
essarily undermining the theory and practice of responsible government. 

The norms for party discipline in the Canadian House of Commons 
seem to be changing. The May 1991 Speech from the Throne promised new 
House procedures to “enhance the role of individual members and afford 
them greater independence”. (Canada, House of Commons, Debates, 13 May 
1991, 5) In September 1991, the federal government announced as part of 
its constitutional reform proposals that “the Government of Canada, in 
cooperation with all parties in the House of Commons, will explore ways 
and means to strengthen the representational and legislative capacities of 
individual members of Parliament”. (Canada 1991, 15) Possible reforms 
included more free votes in the House of Commons, giving more attention and 
priority to private members’ bills and an expanded role for parliamentary 
committees in reviewing government legislation. 

At the same time, Canadians understand that the role of cohesive polit- 
ical parties in organizing the vote in the House of Commons is important. 
This is reflected in the response to the fifth item in Table 5.4. Nearly three- 
quarters of respondents indicated agreement with the statement: “Without 
political parties, there can’t be true democracy.” (Blais and Gidengil 1991 RC) 
The paradox in the responses to items 4 and 5 no doubt reflects the fact that 
Canadians do indeed wish to vote based on the party and its leadership. 
This interpretation is corroborated by the fact that independent candidates do 
poorly. (Bertram 1991 RC) Even incumbents who leave their party on a point 
of principle to sit as independents seldom fare well at election time — whether 
or not they were well regarded in the constituency. The quality of the local 
candidate is still important; it can make the difference in tight constituency 
races. The evidence overall, however, indicates that voters tend to vote pri- 
marily on the basis of party and party leadership. 

Canadians would like greater control over their representatives and over 
public policies, especially between elections. This impulse is reflected in pub- 
lic opinion data and in several proposals received by the Commission calling 
for the use of referendums and the introduction of procedures for constituents 
to recall their MPs. These suggestions are discussed in Volume 2, Chapter 9. 

Canada’s political geography complicates the situation. The national 
swing in electoral results has never been unusually strong, but regional 
swings have been quite pronounced, often as strong and sometimes stronger 
than the national swing. Jackman 1972; Ferejohn and Gaines 1991 RC) In 
the 1988 election, for example, the Atlantic region tended to vote in one 
direction, Quebec in another direction and Ontario somewhat evenly among 
the three largest parties. This likely indicated, in part, different responses 
to the free trade issue. 
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Despite high turnover at the level of individual MPs, elections do not 
necessarily spell significant change. (Blake 1991 RC) Even when the 
governing party changes, as in 1984, the basic regional characteristics under- 
pinning the winning party may remain in place, with most MPs in the 
governing party still from Ontario and Quebec. This is a complaint heard 
frequently in western Canada. Here, unfortunately, the party system reflects 
the facts of Canada’s large size and regional diversity. The majority of voters 
live in central Canada. To enhance the influence of the less populous 
provinces would depart significantly from the principle of representation 
on the basis of population, a cornerstone of our democratic system. There 
are other means available to remedy some of the problems arising from 
our political geography, including a reformed Senate. 

Nonetheless, concerns about our political parties as primary political 
organizations are significant and legitimate. Except at election time, political 
parties appear to provide only very limited opportunities for participation 
by ordinary citizens. At the level of the constituency association, which is 
virtually the only avenue for obtaining membership in one of the larger 
parties, participation in party affairs between elections is very limited. 
Evidence indicates that on average a core of only 19 party members in each 
constituency association meets regularly. (Carty 1991a RC) 

In recent years, the parties have been outflanked by public interest 

roups as a channel for political participation by ordinary citizens. Political 
parties are at a disadvantage in this respect; interest groups frequently 
focus on single issues and are largely unconcerned with balancing com- 
peting objectives within the organization. Parties must reconcile often 
sharply conflicting interests, for example, bridging the needs between environ- 
mentalists and forestry workers or business owners. Furthermore, although 
they are often highly visible, interest groups represent at best only a 
Jimited spectrum of public opinion. It falls to the political parties to represent 
those whose interests are not articulated by organized groups. 


The Diversity of the Party System in Canada 

Although the historical treatment of political parties in Canada has focused 
mostly on the traditions and records of the three largest parties, the land- 
scape of the Canadian party system is much more rich and varied. Many 
smaller parties have developed partisan constituencies of loyal and com- 
mitted supporters. And while these parties normally have nominal elec- 
toral success in federal elections, their presence suggests a party system 
that is more complex than generally assumed. Further, electoral support 
for these parties indicates that, despite the increased activism of interest 
groups, Canadians are hesitant to abandon the institution of party and 
embrace excessive factionalism. Our attitudinal survey showed that many 
Canadians want the electoral process to be made more accessible to the 
non-traditional parties so that voters have a broader choice in the selection 
of their elected representatives. The presence of a large number of distinct 
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parties indicates that many Canadians want their representational needs 
affirmed through the electoral process rather than through the specific 
agendas of interest groups. A brief review of several of these parties follows. 

The Communist Party of Canada (CPC) was founded in 1921 in a polit- 
ical climate that was hostile to communist ideology. The structure of the 
CPC was modelled on guidelines established by the 1919 Communist 
International for all communist parties. Unlike most other Canadian polit- 
ical parties, the CPC was not organized on territorially defined units but 
around small cells of workers and supporters. The cells were part of an 
overall hierarchical structure that was highly centralized and dominated by 
the party leadership. 

Although the electoral success of the CPC was modest in the Great Depres- 
sion, it was banned in 1931 by the Conservative government of R.B. Bennett. 
The ban was lifted in 1934. From 1943 to 1959, the CPC reorganized itself as 
the Labour Progressive Party. In the early 1940s the Communist Party 
enjoyed a small measure of electoral success. Communist members were 
elected to the provincial legislatures of Ontario and Manitoba, and Fred 
Rose, a Communist MP, was elected to the House of Commons in a 1943 
by-election. (Whitehorn 1991) 

The party was subjected to public hostility and state scrutiny during 
the McCarthyite period of the 1950s. It was also affected by internal party 
struggles following the destalinization movement in the Soviet Union. In 
the 1960s the Communist Party fractured into rival pro-Maoist and pro- 
Marxist-Leninist factions, reflecting international divisions within the com- 
munist movement, as represented by the Sino-Soviet disputes. 

The contemporary communist movement in Canada continues to be 
fractured among rival ideological groups. The CPC itself, however, “continues 
to adhere to democratic centralism and a Moscow-directed policy orienta- 
tion”. (Whitehorn 1991, 355) In the 1980, 1984 and 1988 federal elections, 
the faction bearing the name the Communist Party of Canada “ran 52 candi- 
dates and received 6022, 7609 and 7180 votes respectively for an average 
of less than 150 votes per candidate”. (Whitehorn 1991, 359) 

The Libertarian Party of Canada was founded in 1973 by Bruce Evoy 
and a small group of Canadians who espoused a free-enterprise ideology. 
The creation of the party was partly a response to a perception that the fed- 
eral Progressive Conservative Party was not sufficiently receptive to market- 
oriented economic policies. Many of the Libertarian Party’s founding 
members had been involved in fledgling Libertarian groups during the 
1950s and 1960s. The founding of the American Libertarian party in 1972 
provided a catalyst for the emerging Canadian movement. American 
free-enterprise writers and academics who were especially prolific during 
this time served as the intellectual inspiration for Libertarian Party mem- 
bers in Canada. The party ran 24 candidates as ‘independents’ in the 1974 
federal election and first achieved registered party status in the 1979 fed- 
eral election. 
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The Green Party of Canada was founded in 1983 largely through the 
efforts of environmental activist Paul George. In the early 1980s, the mem- 
bership base of the party was restricted mostly to British Columbia and 
Ontario. When it was founded, the party was concerned primarily with 
peace activism and halting the proliferation of nuclear weapons. In more 
recent years, the party has stressed environmental protection issues. 

The 1983 founding convention of the Greens was marked by internal 
conflict over the organizational structure of the party. Delegates attending 
the convention were divided on whether decision making inside the party 
should be based on consensual or majority-rule principles. The issue went 
unresolved until the party adopted a national constitution in 1988 that 
established a highly decentralized party structure. Provincial divisions of 
the party were given rotating responsibility for maintaining the party at 
the federal level. 

From its inception, the Green Party has promoted values that reflect 
some of the traditions of the European Green parties, but it is also infused 
with a North American concern about wilderness preservation. (Bakvis 
and Nevitte 1990) These values include non-violence, sustainable economic 
development, the preservation and restoration of ecosystem diversity, eco- 
feminism, cultural and multi-racial diversity, and consensual and decen- 
tralized decision making. Because the Greens are adverse to the notion of 
a hierarchical structure, they respond to the legal requirement in the Canada 
Elections Act that they have a leader by appointing a nominal leader who 
has very restricted formal authority within the party. The role of official 
spokesperson has been divided among members representing the party’s 
five regions. 

The Christian Heritage Party (CHP) was founded in the lower mainland 
of British Columbia in 1986 by a group of people concerned with issues of 
fiscal responsibility and traditional family lifestyles. Its first president was Bill 
Stilwell. Many of the party’s members were former Progressive Conservative 
supporters who believed that the party had become inattentive to a number 
of issues critical to preserving traditional family values and structures 
in Canada. Many CHP members are dedicated pro-life supporters who are 
critical of the positions maintained by the three largest parties on this issue. 

The CHP held its founding national convention in November 1987 in 
Hamilton, Ontario. At the convention, more than 500 delegates endorsed 
the party’s guiding principles, policies and constitution. The party’s fun- 
damental principles include civil government in accordance with biblical 
principles, and the promotion of fiscally and socially conservative policies. 
By 1988 the party had constituency associations in most provinces. In 
the 1988 federal election the CHP was registered as a political party and 
nominated 63 candidates. 

The populist-based Reform Party can be traced back to discontent in the 
western provinces with the policies of the federal Progressive Conservative 
government in the late 1980s. In the spring of 1987, Preston Manning, John 
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Muir and Stan Roberts founded a non-partisan western-rights movement 
called the Western Reform Association (WRA). The association focused 
on several federal government policies that many western Canadians 
had criticized, and on the influence western Canadians had in the central 
institutions of the federal government. At an assembly in May 1987, 76 per 
cent of WRA delegates voted in favour of forming a new party that would 
present its concerns to western voters through electoral competition. In 
November 1987, the Reform Party of Canada held its founding meeting in 
Winnipeg. At the convention, Preston Manning was acclaimed as party 
leader. 

Following the issue of the writs for the 1988 federal general election, the 
Reform Party was officially registered as a political party. It nominated can- 
didates in 72 constituencies. In 1989 the Reform Party elected its first MP, 
Deborah Gray, to the House of Commons in an Alberta by-election. A 
Reform Party candidate received the largest number of votes in a special 
election held in Alberta in 1989 to determine what name the provincial 
government would present to the federal government to fill a Senate vacancy, 
as provided for in the 1987 Meech Lake Accord. (McCormick 1991, 345) 

In 1990 a group of MPs dedicated to promoting Quebec sovereignty in 
the House of Commons organized themselves into the Bloc québécois. The 
MPs were formerly members of the Progressive Conservative or Liberal 
parliamentary caucuses. A candidate of the Bloc québécois ran success- 
fully as an ‘independent’ in a federal by-election in August 1990. Party 
registration rules did not allow the Bloc québécois to become registered 
without nominating candidates in at least 50 constituencies during a federal 
general election; the Bloc québécois was therefore unable to have its name 
placed on the ballot during the by-election. 

The views and values of the Bloc québécois MPs are based on a formal 
party mission statement or manifesto. The party sees its mandate as “[to] 
contribute to the achievement of Quebec sovereignty and the negotiation 
of relevant agreements”. 

The Bloc québécois’ founding convention, attended by 400 delegates, 
was held in June 1991 to draft a party constitution. The constitution was 
finalized in August 1991. The constitution gives members an active role in 
developing party policies. The general policies of the Bloc québécois are 
determined by delegates attending biennial conventions. Party leaders are 
elected by a majority of delegates from constituency associations and have 
considerable authority over the organizational structure of the party. 
Members of the Bloc québécois must be residents of Quebec, be at least 
16 years of age and adhere to the objectives of the party. 


THE PUBLIC AND PRIVATE DIMENSIONS OF POLITICAL PARTIES 
Canadian political parties are essentially private organizations. They always 
have been, and should remain so for very good reasons. Citizens have the 
right to associate freely for political purposes. Legislation concerning parties, 
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therefore, must be careful not to invade their internal affairs or jeopardize 
the right of individuals to associate freely. At the same time, political 
parties are responsible for a number of critical functions in the electoral 
process and, as most democracies take for granted, constitute an integral 
component of democratic governance. For certain purposes, then, parties 
deserve special acknowledgement in law and must be subject to some 
public regulations. 


The Constitution and Organization of Parties 

The structure of the large national parties reflects our parliamentary 
heritage and the federal nature of the country. Their structure also reflects 
various tensions within the parties as they try to reconcile the conflicting 
demands of the parliamentary party, the electoral campaign team and the 
party associations nationally, provincially and locally. 


Party Structure and Organization 

The basic organizational structure of the parties represents their efforts to 
manage and direct their activities toward achieving their objectives. Their 
structure is also affected by low levels of political participation, which 
limits the number of volunteers available. Parties must assign most orga- 
nizational tasks to party officials and paid staff. For the larger parties, their 
goals are primarily electoral — winning office. For others, such as the 
Christian Heritage Party and the Greens, their goals lie much more in pro- 
moting certain values, and in the long run, raising the consciousness of the 
Canadian public. In these respects, these new parties are much like the CCF 
in its early days. 

Key structural dimensions of the largest parties encompass the dis- 
tinctions between the party leadership — including party professionals 
responsible for the national election campaign — and the parliamentary 
party and the extra-parliamentary party, including local associations and 
rank-and-file members. These distinctions underscore a central tension in 
the Progressive Conservative, Liberal and New Democratic parties, namely 
calls for openness, mass debate and autonomy of local associations on the 
one hand, and pressures for legislative flexibility and executive action on 
the other. In keeping with the role of these parties as primarily electoral 
machines, the forces for executive action have come to predominate in 
key areas related to running national election campaigns. Furthermore, it 
is the party leader who has tended to dominate not only the extra- 
parliamentary party but also the parliamentary party. Particularly now, 
with the personalities of party leaders dominating election campaigns, 
party structures have come to revolve in large measure around the party 
leader in the House of Commons. (R. Pelletier 1991 RC) 

The three largest parties have roughly similar organizational formats. 
In all three, the biennial convention is considered the party’s supreme 
authority. Between conventions, the party’s national executive, or the federal 
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council in the case of the NDP, renders decisions. The real power, however, 
tends to reside in the executive or steering committees and in the national 
party offices. At election time, the national campaign committees pre- 
dominate, as they draw on key party personnel and prominent figures and, 
in the case of the governing party, cabinet ministers. 

Yet for all the influence enjoyed by party leaders and a party structure 
operating apparently to their advantage, a central management team does 
not control all party activities. Party leadership has surprisingly little control 
over important areas of party activity, especially candidate selection. 

Furthermore, the three largest parties must deal with the provincial 
wings of their parties, that is, the wing of the party organized to compete 
for power at the provincial level. The need to develop appropriate organi- 
zational structures in this respect is complicated by the nature of Canadian 
federalism. Party structures must take into account that both voters and 
members may have different party preferences at the federal and provin- 
cial levels. There is also often considerable tension between the federal gov- 
ernment and provincial governments, even when the same party is in power 
at both levels. 

The need to reconcile these federal-provincial considerations has impor- 
tant implications for the way in which party members participate in party 
affairs and the manner in which functions such as candidate selection are 
handled. Although these parties face a similar dilemma in dealing with 
their provincial wings, each has found a different structural solution to 
the problem. 

The Progressive Conservative Party operates with separate federal and 
provincial parties although all their provincial legislative members have 
automatic convention delegate status in the federal party. While it nor- 
mally employs a field organizer in each province, the provincial parties 
have no role in the federal party. In the Atlantic provinces, the field orga- 
nizer shares office space and support staff with the provincial party. In the 
other six provinces, the party maintains separate offices. The federal party 
has direct links with grassroots federal constituency associations, bypass- 
ing the provincial level. 

Each province is represented by a vice president on the national exec- 
utive committee, but such members are not necessarily linked with the 
provincial party. Although provincial party leaders, the president, women’s 
president, youth president and vice presidents of each provincial associa- 
tion sit on the national executive, this body rarely meets. (Dyck 1991 RC) The 
more critical decisions are made in the executive committee of the national 
executive, which meets more frequently, and in particular, in the steering 
committee. The steering committee can act in the name of the executive 
committee between meetings of the latter, and thus holds de facto author- 
ity for most decisions affecting party operations. The relative absence of 
formal structural links with provincial parties gives the Progressive 
Conservative Party flexibility in cultivating a national orientation and at the 
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same time maintaining informal links with parties at the provincial level 
that are not Progressive Conservative. 

Between 1932 and 1968, the Liberal Party of Canada was called the 
National Liberal Federation of Canada; and in some important respects it 
is still a federation of 10 provincial and two territorial units. In four provinces 
known as the ‘split’ provinces — Quebec, Ontario, Alberta and, most recently, 
British Columbia — the federal Liberal Party exists alongside the provin- 
cial Liberal Party. In these provinces, the Liberal Party of Canada is repre- 
sented through provincial associations; for example, by the Liberal Party 
of Canada (Ontario) in Ontario and by the Parti libéral du Canada (Québec) 
in Quebec. These associations have separate or concurrent responsibilities 
with the national party for fund raising, for setting rules for the candidate 
selection process, for policy development and the adoption of resolutions 
for national policy conventions, and for the maintenance of membership lists. 
These provincial associations are governed by separate constitutions. 
However, if a conflict arises between the constitution of the national party 
and the provincial association, the national policy of the party takes 
precedence. 

In the remaining provinces and territories the structure of the Liberal 
Party is integrated — they are called ‘unitary’ or ‘joint’ parties — and the provin- 
cial organization functions as a branch of the federal party. In most of the 
western provinces the provincial half of the joint party is weak or virtually 
non-existent, which means that the integrated party really has meaning 
only in the four Atlantic provinces. The Liberal Party of Canada, however, 
does keep separate offices in Quebec, Ontario and Alberta, and fund-raising 
offices in Newfoundland and British Columbia. (Wearing 1988, 183) Further, 
there are 12 regional presidents that sit on the national executive. 

Before 1990, one could become a member of the national Liberal Party 
in the provinces with joint parties only by joining both federal and provin- 
cial parties. After constitutional amendments passed in 1990, it became 
possible to take direct membership in the federal party in all provinces and 
territories through local constituency associations. Finally, even in the inte- 
erated provinces, few joint federal-provincial constituency associations 
remain. Where they exist, one association tends to be a shell for the other — 
in New Brunswick and Nova Scotia, for example, the provincial constituency 
associations are the real engines of activity. (Dyck 1991 RC) 

The NDP has by far the most integrated structure of the three largest 
parties, having joint organizations in all provinces and territories except 
Quebec. Although its constitution does not use the term confederation, it 
does provide for an autonomous provincial party in each province. There 
is no provincial party representation on the federal executive, but the fed- 
eral council comprises the leader, president, several Members of Parliament, 
representatives from various trade unions, the secretary and treasurer of each 
provincial party, as well as three additional representatives from each 
provincial section. In recent years, the size of the council has increased from 
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approximately 110 to 175 members to accommodate expanded repre- 
sentation for women, Aboriginal persons and ethno-cultural groups. Mem- 
bership in the provincial party brings with it automatic membership in the 
federal party. Provincial offices, executives and conventions serve both levels. 
In recent years there has been concern in the NDP that provincial associa- 
tions occupy most of the attention and energies of the membership. As a 
consequence, a Council of Federal Ridings was established recently in most 
provinces “to combat the dormancy of the federal party at the provincial 
and constituency levels between federal elections”. (Dyck 1991 RC) 

In a break with party tradition, constitutional amendments were passed 
in 1989 recognizing the NDP of Canada (Québec) as a separate entity from 
the Nouveau parti démocratique du Québec. In that province it then became 
possible to belong to a provincial party other than the NDP and still belong 
to the federal party, something that is not permitted in other provinces. In 
August 1990, when the Quebec provincial party refused to support the fed- 
eral candidate in a federal by-election, the federal party severed all links with 
the provincial association. 

When the two parties with integrated or partially integrated federal- 
provincial structures collect funds under the rubric of federal income tax 
credits, the provincial wing can use these funds in the provincial, and pos- 
sibly even the municipal, electoral arena. The law is not explicit on this 
issue, but those responsible for handling party finances in at least two par- 
ties expressed concern about potential abuses from the lack of clear legis- 
lation or guidelines. (Dyck 1991 RC) 

In contrast with the Progressive Conservative, Liberal and New 
Democratic parties, the Reform Party of Canada is unencumbered by provin- 
cial wings; it has decided not to compete for power at the provincial level. 
Central to the party’s decision-making process are the party assemblies, 
which meet at least every two years, and the executive council. While in 
theory the assemblies can decide most matters, most power resides in the 
party’s executive council. It is composed of the party leader, the provincial 
or territorial directors, the chief executive officer of the party fund and provin- 
cial or territorial representatives where they have constituency associations. 

The Reform Party constitution has a unique provision for referendums: 
party members “may initiate a formal referendum of the Party membership 
by submitting a petition to the Secretary of the Party requesting such a 
referendum and signed by not less than 5% of the Party membership”. 
(Article 8 (b)) Referendums can relate to “any important constitutional, 
social, economic, or political issue”. (Article 8 (a)) Significantly, however, 
the results of such referendums are merely advisory; they are not binding 
on the leader or the executive council. Overall, the Reform Party’s consti- 
tution gives more power to the party leader than those of most other parties. 
“Between Assemblies, interim policies and objectives of the Party shall be those 
determined by the Leader in consultation with and approved by the Execu- 
tive Council”, provided party principles are maintained. (Article 1(d)) 
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The constitutions of the Liberals and the NDP, because these parties 
have federal organizational forms, leave the local nomination process to 
be specified in their provincial associations’ constitutions. This decentral- 
ization leads to varying practices within the same party and hampers efforts 
by the leadership to encourage local associations to accept changes in the 
nomination process. For example, the British Columbia NDP has a series of 
provisions governing appeals of nomination contests, while the Manitoba 
NDP has none; the constitution of the federal Ontario Liberals has rules 
governing nomination finances, but there are none in the New Brunswick 
party. (Carty and Erickson 1991 RC) 

Although the Progressive Conservative and Reform parties’ constitutions 
tie their constituency associations directly to the national party, neither is 
significantly more centralized than the Liberals or the NDP for nomination 
practices. Essentially, the rules are left to be specified in local associations’ 
constitutions, subject only to age provisions for party membership, a local 
resident qualification for constituency association membership and a mini- 
mum notice requirement for a nomination meeting. The Reform Party’s 
national constitution requires that local party members “shall conduct a 
thorough search ... to find the best possible candidate”. (Article 4(a)) This 
suggests greater central control than the other parties, yet it still indicates 
that the traditional right to choose the local candidate remains with the 
constituency association. Among the other parties, the Christian Heritage 
Party’s constitution has by far the most extensive rules governing the nomi- 
nation process in constituency associations and the operation of provincial 
and territorial councils and the party youth caucus. For example, the consti- 
tution requires members to reside in the constituency of the local associa- 
tion, and it specifies the term of office of executive members of associations 
and councils and the frequency of meetings of the executive and member- 
ship of constituency associations. 

The organization of the three largest parties also takes into account 
non-territorial characteristics. In 1973, the Liberal Party set up a Women’s 
Commission and a National Youth Commission. The Progressive Conser- 
vative Party operates a PC Youth Federation and a PC Women’s Federation, 
while the NDP has Young New Democrats and a Participation of Women 
Committee to promote the involvement of women throughout the party. The 
creation of special committees and commissions for multiculturalism and 
Aboriginal people in the Liberal, Progressive Conservative and New 
Democratic parties indicates how current issues and concerns are handled 
organizationally by the parties. It was not until the 1960s that these spe- 
cial party groupings were actively included. These organizations have 
become more prominent in the management of the parties’ processes and 
activities. 

These sectoral constituencies are within each party, but the NDP also 
has to accommodate organized labour. The party was formed as a grouping 
of social and economic interests. From the outset, organized labour was a 
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special player in NDP ranks, providing financial support, volunteer labour, 
meeting halls and public expressions of support. The integral link between 
the NDP and the labour movement is recognized in the party’s national 
constitution. Article VIII (1)(f) of the constitution states that the member- 
ship of the council shall include “one member representing each of the 
fifteen affiliated organizations with the largest number of affiliated mem- 
bers”. This clause effectively guarantees the trade unions 15 members on 
the council, given that they are the largest organizations affiliated with the 
NDP. Keith Archer observes that labour leaders typically “occupy approxi- 
mately 20 to 25 per cent of the executive and officer positions” in the party. 
(1990, 30) Yet overall, according to Archer: “Only a small, and declining, pro- 
portion of union members in Canada belong to locals affiliated with the 
NDP.” (1990, 71) 

One of the most important management tools available in any large 
public organization is its constitution. Typically, it provides a formal guide 
to the structure and the distribution of power within the organization, 
articulates the organization’s values and goals, and specifies the rights, 
obligations and duties of its members and officers. A constitution is espe- 
cially important for the leadership, giving it authority for its actions, for 
managing the activities of the organization, and in particular, for creating 
an organizational culture and mobilizing the membership to achieve the 
organization’s goals. | 

If the constitution is to serve its purpose, there must be a reasonably good 
fit between the constitution’s provisions and the organization’s practices. 
Too large a contrast between formal constitutional provisions and party 
activities can lead to cynicism and a crisis of authority at critical moments. 

To varying degrees the three largest parties suffer in that their formal 
constitutions only partially approximate the reality of their organizational 
structures. At the same time, they give party leaders only limited means to 
mobilize party members. There are areas where party constitutions pro- 
vide no rules or guidelines about appropriate behaviour. In other areas, 
practices or local norms clearly contravene the constitution, yet little or no 
effort seems to be made to enforce party regulations. Finally, given the for- 
mal autonomy assigned to local associations, party leaders are actually 
constrained from intervening in most aspects of candidate selection. 

Indeed, the only real authority party leaders have over candidate selec- 
tion is that provided by law — the requirement that party leaders concur 
with the nomination of the party’s candidate in each constituency. If the 
leader withholds approval, this action is seen as interventionist. Unfor- 
tunately, party constitutions offer little in the way of intermediary steps 
that could more effectively support party goals for candidate selection and 
the like. 

The Liberals and Progressive Conservatives have both been concerned 
with what are seen as abuses in candidate and leadership delegate selec- 
tion and with the need generally to update their constitutions in changing 
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circumstances. The Liberal Party, for example, struck the Liberal Reform 
Commission in June 1990, charging it with reviewing a variety of key party 
organizational matters. Yet doubts remain about whether the three largest 
parties have the organizational capacity to address the issues now confronting 
them. 

The federal nature of the Canadian political system has influenced the 
rules and procedures of all the parties, resulting in considerable variation 
in the rules that exist and the way in which they are applied. Several ques- 
tions are pertinent. Are these differences appropriate in national parties 
competing for national office? Do the party constitutions contribute to pub- 
lic confidence in our electoral system and in the parties when they regulate 
only to a very limited extent such important activities as candidate selec- 
tion? Finally, do the structure and constitutional framework of the parties 
really serve the objective of building a broader and more active member- 
ship and of mobilizing that membership behind goals deemed important 
by the national party? 


Registration of Parties 


Recognition of Parties in Law 

Full legal recognition of political parties in their electoral capacity did not 
occur until the 1970 Canada Elections Act. Before this, legislation applied 
solely to individual candidates, not to parties. In 1874, when the Dominion 
Elections Act brought in the doctrine of agency (first introduced in Great 
Britain in 1854), the individual candidate and the candidate’s official agent 
were made responsible for reporting election expenditures. The doctrine of 
agency was not extended to political parties. 

Beginning in the 1920s, procedural changes in the House of Commons, 
stimulated in part by the presence of more than one opposition party, implic- 
itly noted the existence of parties. (Courtney 1978) The Canadian Broadcasting 
Act, 1936 recognized the existence of political parties explicitly by giving 
the Canadian Broadcasting Corporation full powers to assign broadcasting 
time “on an equitable basis to all parties and rival candidates”. In the 1950s 
Hansard began including a separate appendix listing the party affiliation of 
MPs. In 1963, an amendment to the Senate and House of Commons Act acknow]- 
edged the existence of parties, in that leaders of parliamentary parties other 
than the prime minister and leader of the official opposition could receive 
a special stipend. Further procedural changes followed, giving speaking 
privileges to spokespeople for each opposition party in the House of 
Commons. In its 1966 report, the Committee on Election Expenses recom- 
mended the registration of political parties and that the principle of agency 
apply not only to candidates but also to political parties. These changes 
were adopted by amendment to the Canada Elections Act in 1970 and 1974. 

Essentially unchanged since then, the Canada Elections Act provides a 
regulatory mechanism, in the form of a registration procedure, through 
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which parties gain access to public funding in the form of income tax 
credits, partial reimbursement of election expenses and free broadcasting 
time. Through the same mechanism they become accountable for report- 
ing on their financial activities annually and after each election. The pre- 
sent registration procedure also provides a means of identifying the par- 
ties on the ballot, for protecting the names and acronyms used by the parties, 
and for implementing each party leader’s obligation to confirm the party’s 
official candidate in each constituency. 

Under the Canada Elections Act parties are generally treated as organi- 
zations whose exclusive function is electoral competition. Except for tax 
credits, registered parties receive public funding for election-related activ- 
ities only. It is important to emphasize that the activities of parties between 
elections are not addressed in the current registration process; nor are the 
constituency associations of parties and the crucial functions they perform. 

Political parties are legally recognized also under the Parliament of Canada 
Act. Parliamentary parties in the House of Commons with “a recognized 
membership of twelve or more persons in the House [of Commons]” are 
acknowledged as organizations with continuing roles and responsibilities, and 
they receive money for their leaders’ offices. Parties also receive annual grants 
for research activities and research staff under rules established by the House 
of Commons Board of Internal Economy. Research money was first given to 
opposition parties in 1968; it was extended to the government party in 1979. 
The research budgets and criteria for funding are determined by the Board. 
The size of the annual grant is based on the number of MPs elected. The Board 
has discretion as to whether parties with fewer than 12 members should 
receive money. For the 1991 fiscal year, the budget for the research office of 
the Liberal Party was $926 700, the NDP received $647 000 and the Progressive 
Conservative Party received $1 085 800. This means that parties receive pub- 
lic funding in addition to reimbursements for election expenses. 

Parties in Parliament thus have the resources to engage in continuous 
policy research and development. In contrast to their position under the 
Canada Elections Act, the parliamentary parties are treated as organizations 
with roles extending beyond periods of electoral competition. The annual 
research grants are given to parties, not to individual MPs. This approach 
to allocating research money implicitly if not explicitly recognizes the role 
of parties in structuring policy ideas and choices. In practice, however, the 
research done by the parliamentary parties is essentially geared to the short- 
term needs of parliamentary debate or Question Period; rarely do the par- 
liamentary parties engage in policy development. Nor do they use these 
resources to promote political education or party discourse on matters of 
broad public policy. 


Comparative Experience 


The extent to which parties are legally recognized and regulated in other 
jurisdictions varies considerably, but two essential points can be made. 
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First, in many countries including the United States, regulation of the inter- 
nal affairs of political parties is more extensive and detailed than it is in 
Canada. Second, even where the legal recognition of parties is limited, there 
is often legislation to protect the unique place that political parties occupy 
in the democratic affairs of the nation. 

In Great Britain, parties are not registered and do not receive public 
funding except for free broadcast time. However, the special position of 
British parties is recognized by measures such as a complete ban on elec- 
tion advertising in the broadcast media during the election period, which 
is applied to everyone including candidates and interest groups. 

In Australia, the legal procedure for registering parties distinguishes 
between parliamentary and non-parliamentary parties. A non-parliamentary 
party may be registered if it has at least 500 members and a written constitu- 
tion; at least 10 party members and the party secretary must make the appli- 
cation. A parliamentary party must meet the additional qualification of 
having one or more elected members in the national or a state legislature. If 
minimum thresholds are met, registered parties are eligible for limited elec- 
tion expense reimbursements. The main intent of the Australian legislation, 
therefore, is to provide a mechanism for public funding of political parties. 

In the United States, the Federal Election Campaign Act of 1971 (s. 431(16)) 
defines a political party as “an association, committee, or organization 
which nominates a candidate for election to any Federal office whose name 
appears on the election ballot as the candidate of such association, com- 
mittee, or organization”. Any organization satisfying this definition is sub- 
ject to federal election disclosure rules. Varying from state to state, detailed 
rules govern access to and the operation of primaries for federal parties. In 
the United States, therefore, although there is only limited recognition of 
political parties in federal law, many of the activities of parties, such as can- 
didate selection, are extensively regulated. 

Whether a party’s name appears on the ballot is also determined by 
individual states in the United States. With one exception, all states require 
small parties and independent candidates to go through an onerous peti- 
tion process to have their names and party affiliations placed on the bal- 
lot. Democratic and Republican candidates are for the most part exempt 
from petition requirements. This can be seen as an implicit means of pro- 
tecting the primacy of the two main parties. 

In Germany the legal framework governing political parties is more 
fully developed. The Basic Law (Germany’s constitution, enacted in 1949) 
recognizes the crucial role of parties in democratic governance and estab- 
lishes the primary ground rules for parties. “They can be freely formed. 
Their internal organization must conform to democratic principles. They 
must publicly account for the sources of their funds.” (Article 21(1)) The Basic 
Law also specifies that “details [rules applying to parties] shall be regulated 
by federal legislation”. (Article 21(3)) Many of these “details” were subse- 
quently consolidated and enacted in the Law on Political Parties in 1967. The 
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Federal Electoral Law, enacted in 1956, also contains provisions applying to 
political parties. The Law on Political Parties (s. 1(2)) defines political parties 
as “associations of citizens who set out to influence either permanently or 
for a long period of time the formation of political opinions ... and to par- 
ticipate in the representation of the people ... provided that they offer suf- 
ficient guarantee of the seriousness of their aims” as demonstrated by the 
scale of their organization, the number of members and the extent of their 
public support. 

In practical terms, participation in elections to the federal and Lander 
legislatures and maintenance of a permanent administrative organization 
are the prerequisites for a political party in Germany. Any organization 
with these two characteristics becomes subject to the Party Law, which 
endows parties with a legal capacity that includes the right to sue and be 
sued. The Party Law also details the requirements of parties for their inter- 
nal organization, the holding of meetings, internal voting procedures 
(e.g., use of the secret ballot), the rights of members and party arbitration 
courts. Under the Party Law, however, German parties are essentially self- 
regulating. Only if it can be demonstrated that a party’s internal workings 
or constitution are undemocratic can that party be brought before the 
Federal Constitutional Court and be declared unconstitutional. The role of 
federal returning officers and the sanctions available to them are restricted 
to enforcing the rule requiring parties to inform them of the party’s statutes 
and the names of members of the executive committee. The Party Law 
also specifies and regulates the principles and scale of reimbursement of 
election expenses. } 

The French constitution and specific legislation establish the right of 
citizens to organize for political action and recognize the special position 
of political parties. Article 4 of the constitution states: “political parties and 
groups shall be instrumental in the expression of the suffrage. They shall 
be formed freely and shall carry on their activities freely. They must respect 
the principles of national sovereignty and democracy.” No advertising 
is permitted during election campaigns, other than advertising by political 
parties at locations designated for election posters and on state-allocated 
broadcasting time. This ban comes into effect three months before the first 
day of the month in which the election is held. To collect tax-deductible 
donations, parties must appoint an official agent and make regular finan- 
cial reports to the appropriate authorities. Direct funding from the state is 
also available, but only to parties with at least one seat in the National 
Assembly, or more specifically, to parliamentarians who declare themselves 
to be a member of a political party. In 1990, 830 of 896 members of the 
National Assembly and the Senate declared themselves to be members of 
one of the 29 parties. The position and the obligations of political parties 
are enshrined in the constitution; their role is protected and fairness is 
ensured by restrictions on political advertising during election campaigns, 
restrictions that include banning all non-party advertising. 
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In several countries there is special recognition of the role political parties 
play in promoting democratic governance. Particularly in countries that 
have suffered political upheaval or dictatorship there is explicit constitu- 
tional recognition of political parties and the role they are expected to play. 
This is true not only of Germany, but also of Italy and Greece. Elsewhere, 
legal recognition, usually in the form of registration procedures, is related 
to the public funding of parties. In the United States, although there is only 
limited acknowledgement of parties in federal law, there is nonetheless 
detailed regulation of federal party activities by state law. All these countries 
recognize that parties play an important public role in ensuring the 
continuing viability of the democratic system. 


Provincial Comparisons 

The Canada Elections Act represented a milestone in introducing a regis- 
tration procedure for political parties. Since that time, most provincial gov- 
ernments have followed with similar legislation. The federal law restricts 
the registration of parties to the electoral period and does not require reg- 
istration of local constituency associations. Over time, provincial authorities 
have refined the federal model, taking into account the federal example 
and local circumstances. It is therefore useful to examine the provincial 
experience, because it reflects the evolution of Canadian values and expec- 
tations on these matters. 

In seven of the 10 provinces — Alberta, British Columbia, Manitoba, 
New Brunswick, Ontario, Quebec and Saskatchewan — parties may regis- 
ter between elections. The conditions are highlighted in Table 5.5. Two other 
provinces, Nova Scotia and Prince Edward Island, have registration pro- 
cedures for parties; in Nova Scotia, registration, or official recognition, can 
take place only during the election period. In Newfoundland, political par- 
ties are not recognized explicitly in the provincial Election Act, nor does 
Newfoundland provide any public funding, directly or indirectly, for polit- 
ical parties. 

Five provinces provide for the registration of constituency associations. 
This was first introduced in Ontario in 1975 by the Election Finances Reform 
Act. Quebec adopted the principle in its 1977 legislation; Alberta also 
adopted requirements similar to Ontario’s in 1977. New Brunswick’s 1978 
Political Process Financing Act provides for disclosure of the finances of regis- 
tered constituency associations. In British Columbia, constituency associ- 
ations of recognized political parties wishing to issue tax credit receipts 
must register with the Commissioner of Income Tax. Our research indi- 
cates these requirements are an established part of the regulatory system 
in these provinces, that they work well and that they do not impose a heavy 
burden on local associations. (Barrie 1991 RC; Johnson 1991 RC; Massicotte 
1991 RC; Mellon 1991 RC) 


243 
oat Lo Ae PF AK DES AS? PRAUMARY! POLITICA Y OR GANZ A TION’S 


Table 5. 
Political party registration requirements: provincial comparisons 
Constituency 
Registration Inter-election association 
Jurisdiction requirement registration registration 
Canada X 
British Columbia? X X 
Alberta X X 
Saskatchewan X x 
Manitoba X X 
Ontario X X 
Quebec X X 
Nova Scotia? X 
New Brunswick X X X 
Prince Edward Island X 


Newfoundland 


Source: Royal Commission Research Branch. 


“Political parties, candidates and constituency associations wanting to issue tax receipts are required to 
register with the Commissioner of Income Tax at the Income Taxation Branch in Victoria. 


>Political parties may register between elections, however “recognized political parties” can only register 
when an election is called. Recognition is necessary for political parties to issue tax credit receipts. 


Registration of constituency associations is intended to serve broader 
purposes than simply offering an accountability mechanism relating to 
financial reporting and the right to issue income tax receipts. In this con- 
nection the Ontario experience is instructive. In its 1975 report, the Ontario 
Commission on the Legislature (the Camp Commission) criticized con- 
stituency associations for being weak and poorly organized, and suggested 
political life at that level would be revitalized by giving associations the 
right to use the income tax credit, thereby strengthening their fund-raising 
capacity. David Johnson reports that, “party officials are uniformly pleased 
with the enhanced financial and organizational health of constituency asso- 
ciations [in Ontario] and the increased role these bodies can play in the 
political process”. (1991 RC) 

On the whole, the provinces provide greater flexibility in the registra- 
tion of political parties, in particular by providing opportunities for 
new parties to become registered during the inter-election period 
(Table 5.6). The provincial registration regimes also tend to be more exten- 
sive by virtue of the fact that four provinces have mandatory registration 
of local associations. 
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Table 5.6 
Inter-election political party registration requirements: provincial comparisons 


Jurisdiction Requirements 


British Columbia — Registration with the provincial Income Taxation Branch to receive authorization to issue tax 
receipts for contributions. 


Alberta Registration under one of three conditions: (1) minimum of three seats in legislature after 
most recent election; (2) nominated candidates in at least 50 per cent of constituencies 
during a previous or current election period; and (3) demonstrate support by supplying 
names, addresses and signatures of at least 0.3 per cent of eligible voters. 


Saskatchewan Parties must register with the chief electoral officer (CEO) before they can solicit or receive 
contributions or spend on behalf of the party or candidate. CEO may de-register party if at 
close of nominations for general election it has failed to nominate at least 10 candidates. 


Manitoba Registration with CEO under one of three conditions: (1) party has four or more seats in 
legislature; (2) party must endorse five or more candidates in general election; and (3) party 
supported by a petition signed by 2500 voters or more. CEO may de-register automatically if 
party does not field at least five candidates in election. 


Ontario Registration under one of two conditions: (1) parties must nominate candidates in at least 
50 per cent of constituencies following the issue of the writs for general election before being 
eligible to register; and (2) a party can apply to the Ontario Elections Finance Commission by 
providing names, addresses and signatures of 10 000 qualified voters who support the party. 


Quebec Parties must agree to nominate candidates in at least 10 constituencies. Application must 
include the names, addresses and signatures of 1000 voters declaring support. 


New Brunswick — Registration with CEO if party leader was elected by convention, party has constituency 
associations in at least 10 constituencies and undertakes to present candidates in at least 
10 constituencies at the next election. 


Source: Royal Commission Research Branch. 


Improving the Registration Process 
There are a number of deficiencies in the current practices for recognizing 
parties: 


e There is a gap between the Canada Elections Act and the Parliament of 
Canada Act. The former treats parties as electoral machines, while the 
latter provides for public funding of parliamentary parties for inter- 
election activities. 

e The registration procedure provides only a single definition, which 
makes no distinctions between small parties that are unlikely to reach the 
threshold for obtaining reimbursement and the larger parties seriously 
seeking to form the government. 

e There is no provision for registering the constituency associations of 
political parties. 

e There is a gap between what the law considers a legally registered party 
and the criteria used by broadcasters to allocate broadcasting time 
among the parties. 

¢ Even though election finances are regulated, the law provides no frame- 
work to govern internal party processes. For instance, the critical issue 
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of membership — who can and cannot participate in the affairs of the 
party and in opportunities for potential education and discourse — is not 
addressed. 


There are two broad reasons why the conduct of parties generates legit- 
imate public concern. First, the state subsidizes parties and candidates 
through tax credits and provides reimbursements for election expenses. 
Many interveners at our public hearings argued that given the significant 
public subsidy of parties and their candidates, there is a public interest in 
ensuring that parties conduct their nomination and leadership processes 
in ways that meet norms and expectations concerning the use of public 
monies. | 

Second, public concern arises because party-activities have a signifi- 
cant impact on our electoral democracy, and there exists, therefore, a legit- 
imate public interest. Parties have a critical public role: they provide the 
vehicle for nominating candidates and for choosing leaders, even prime 
ministers. These activities are understandably scrutinized in terms of pub- 
lic norms and values. Because parties serve as the principal gatekeepers in 
determining which candidates and leaders are selected, there is a legitimate 
public interest in ensuring that fair and equitable procedures apply to 
candidate and leadership selection processes. 


In the Canadian political system, the leadership selection process that goes 
on in the political parties is a critical part of our whole democratic pro- 
cess.... And so, that process becomes very much a public process.... As a 
member of a political party who becomes a voting delegate at a conven- 
tion, I have pre-selected for all Canadians who may become Prime Minister 
of this country. (R. McCarney, Symposium on the Active Participation of 
Women in Politics, 1 November 1990) 


Given that the public has a definite stake in the way the parties fulfil 
their public responsibility, it is reasonable and justified that parties adhere 
to standards for constitutional practices, membership requirements and 
full financial disclosure and transparency. 


Party Constitutions 

In the discussion of party structures, practices and constitutions, several 
problems became evident: party constitutions are often silent on important 
issues relating to candidate selection and the like; there is considerable 
variation in rules and procedures from one constituency association to 
another; and constitutional provisions relating to membership requirements 
can be ignored or overridden at the constituency level. The registration 
requirements in the Canada Elections Act are silent on these fundamental 
questions. Nor does the Act provide a definition of the purposes of a 
registered party. 
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The adoption of the Canadian Charter of Rights and Freedoms has height- 
ened awareness among Canadians of the primacy of certain democratic 
values and ideas. The Charter is now the foremost constitutional document 
in the country; it articulates the democratic principles that bind Canadians 
together as members of the same political society. An opportunity exists 
for political parties to embody some of these principles through the devel- 
opment of constitutions that seek to be both inspirational and functional. 
Currently, the constitutions are mostly a collection of rules and procedures 
that establish the organizational structures of the parties and identify the 
different responsibilities of the parties’ constituent parts. This is not to deny 
that the constitutions affirm certain principles, but only to suggest the con- 
stitutions have not fully captured the spirit and intent of the Charter as 
these constitutions relate to the internal dynamics of parties and their elec- 
tion and inter-election activities. 


Recommendation 1.5.1 


We recommend that registered political parties, as the primary 

political organizations formed on the basis of a shared set of 

ideas and principles for the purposes of: 
nominating candidates for election to Parliament; mobi- 
lizing electoral support for their candidates; engaging their 
members in discussion of democratic governance; providing 
forums for the development of alternative policies and 
programs; preparing their elected members for their par- 
liamentary responsibilities; and organizing the processes 
of representative and responsible government, 

have constitutions that promote democratic values and prac- 

tices in their internal affairs and that are consistent with the 

spirit and intent of the Canadian Charter of Rights and Freedoms. 


The treatment of political parties in electoral law should recognize their 
organizational diversity. At the same time, the full range of operational 
and financial activities of all parties should be reflected in the legal provi- 
sions for registration and in democratic constitutions. These requirements 
should extend not only to the national party and local constituency asso- 
ciations, but also to provincial associations of federal registered parties that 
represent the interests of the party in specific provinces by organizing elec- 
tion and inter-election activities. This would ensure that, notwithstanding 
the differences among the parties, all parties were subject to the same 
general procedural and administrative requirements. 

A democratic constitution must adhere to minimum standards. The 
complaints we have heard include: inconsistency in rules and in applying 
them; the inability of national parties to rectify abuses when they do occur; 
variations in, or the absence of, appeal procedures and means to adjudicate 
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disputes; and the practice of according disproportionate weight to certain 
categories of members in the selection of leadership convention delegates. 


Recommendation 1.5.2 
We recommend that 


(a) the democratic constitution of a party and of its registered 
constituency associations be submitted as part of the regis- 
tration application to the Canada Elections Commission, 
and contain the following: 

(1) provisions that those members who nominate a candi- 
date for election to the House of Commons, select dele- 
gates to a leadership convention, or elect the party leader, 
be voters; 

(2) clear and consistent rules applying to all aspects of the 
selection process for candidates, leaders, delegates and party 
officers, as well as membership requirements; 

(3) rules and procedures for meetings and proceedings; 
(4) arule that a person may vote only once at a meeting and 
may vote only at one meeting to select a constituency can- 
didate, delegates for a leadership convention, or a leader or 
to conduct the affairs of a constituency association; 

(5) provisions for remedies and processes to fairly resolve 
disputes between party members and the constituent parts 
of the party; and 

(6) specific sanctions that would be applied in cases of 
violation of its constitutions and rules; and 

(b) nothing in the above requirements be construed to imply 
that a registered political party cannot have provincial asso- 
ciations that may exercise all or part of the responsibilities 
of the national party; and in such cases, the powers of the 
provincial associations be delineated in the constitution 
and by-laws of the party, and the constitution and the by-laws 
of the provincial associations be consistent with the require- 
ments of the Canada Elections Act and filed with the Canada 
Elections Commission. 


Registration of Political Parties 

At present, a political party seeking registration under the Canada Elections 
Act must nominate candidates in 50 constituencies during a federal elec- 
tion. An application to be registered must be received by the CEO 60 days 
before the writs for a general election are issued. If the application is not 
received 60 days before the election is called, the party can be registered only 
for the subsequent federal election. Once the writs have been issued, any 
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party that has met the application deadline and has nominated candidates 
in 50 constituencies can be registered. Registered parties that do not nom- 
inate candidates in at least 50 constituencies 30 days before election day and 
that did not have at least 12 MPs in the House of Commons when the writs 
were issued, may be de-registered at the discretion of the chief electoral 
officer. In 1988, for example, the Social Credit Party continued to be registered 
by the CEO, although it did not nominate 50 candidates. The registration of 
the party was permitted by the CEO, in part, to recognize its historical par- 
ticipation in the Canadian electoral process. 

In the 1988 federal election, there were 12 registered political parties. 
Table 5.7 lists these parties, as well as the number of candidates nominated 
by each. 


Table 5.7 
Number of registered political parties and number of candidates nominated, 
1988 federal election 


Registered political party Number of candidates 
Progressive Conservative 295 
Liberal 2954 
NDP 295 
Social Credit 9 
Communist Party of Canada 52 
Libertarian 88 
Parti Rhinocéros 74 
Green Party 68 
Confederation of Regions - §2b 
Party for Commonwealth of Canada 61° 
Reform Party f2 
Christian Heritage Party of Canada 63 


Source: Canada, Chief Electoral Officer 1989, 59. 


“The Liberal Party of Canada nominated 295 candidates, but one candidate withdrew before polling day. 
°One candidate withdrew before polling day. 
“Two candidates withdrew before polling day. 


The current registration process is essentially tied to the electoral 
cycle. The process does not allow the registration of emerging parties that 
acquire substantial public support between elections. This denies them 
access to the tax credit and to other public benefits available to registered 
parties. 

Allowing new parties to register between elections would promote fair- 
ness and accessibility. Inter-election registration would demonstrate that 
the electoral process and the political process are open to new parties 
that are committed to promoting the interests and ideas of citizens in ways 
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different from the existing parties. The proposal is feasible, because new 
political parties can register between elections in several provinces. However, 
the criteria for inter-election registration would have to be sufficiently 
rigorous to ensure that the process was not misused by groups not fully 
committed to participating in the electoral process as political parties. The 
substantial benefits attached to registration must not be allowed to be 
diverted for other purposes. 

The Canada Elections Commission would maintain a registry for 
qualified political parties. When applying for registration, in addition to 
meeting the requirements set out above, a party would need to provide (as 
with the current regulations) the full name and abbreviation of the party; 
name and address of the party leader (or the person designated by the 
governing body), party officers, chief agent and auditor; the address of 
party headquarters; and the names and addresses of financial institutions 
where the party’s accounts are located. 

The Canada Elections Commission would not register a political party 
if all requirements were not met, or, if in the opinion of the Commission, 
the name or the abbreviation of the name closely resembled the name or 
abbreviation of the name of a registered party, another political party for 
which an application had already been made, contained the word ‘inde- 
pendent’ or would create confusion with a formerly registered party or 
with a party that was represented in the House of Commons. 

We propose that inter-election registration be achieved through the use 
of a petition procedure. A party wanting to register would have to docu- 
ment that it had the support of a sufficient number of voters who are mem- 
bers in good standing of the party. This would require a petition to test the 
new party’s ability to mobilize public support through the establishment 
of a broad membership base during the inter-election period. A party that 
could document support from at least 5000 members who are voters would 
meet such a test. 

There is currently an inconsistency between the registration process in 
the Canada Elections Act and the treatment of parliamentary parties in the 
Parliament of Canada Act and in the internal operations of the House of 
Commons. Parliamentary parties with 12 or more MPs receive public funding 
for research and additional stipends for party leaders. These parties are 
recognized as having important contributions to make to public debate and 
discourse. This recognition should be reflected in the registration process 
found in the Canada Elections Act. 

A political party that nominates candidates in 50 constituencies would 
demonstrate serious intent to engage in the rigours of electoral competition 
at a level that indicates relatively broad appeal for its program and ideas. 
Moreover, experience since 1974 shows that this level is neither unduly oner- 
ous nor too lenient for registration. We believe that this threshold should con- 
tinue to serve as a benchmark in determining which parties may be regis- 
tered under the Canada Elections Act. 
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Recommendation 1.5.3 
We recommend that 


(a) all registered parties, as a condition of registration provide: 
(1) the full name of the party; 
(2) the party name or the abbreviated identification and 
logo, if any, of the party to be shown in any election docu- 
ments, and that these be distinct from any other party cur- 
rently or formerly registered or that was represented in the 
House of Commons; 
(3) the address of the office where party records are main- 
tained and to which communications may be addressed; 
(4) the names and addresses of financial institutions where 
the party’s accounts are kept; 
(5) the name and address of the party leader or designated 
head, who must be a voter; 
(6) the names and addresses of the officers of the party, who 
must be voters; 
(7) the name and address of the person who has been ap- 
pointed auditor of the party; 
(8) the name and address of the chief agent of the party; 
(9) a statement in writing signed by the persons who are 
identified as the chief agent and auditor of the party stating 
that each has accepted the appointment; and 
(10) a recent audited financial statement; 
(b) a political party be allowed to register at any time before 
the issue of the writs by: 
(1) satisfying the administrative requirements for registra- 
tion; 
(2) submitting its constitution and by-laws, which must be 
in accordance with the requirements of the Canada Elections 
Act and duly adopted by a general meeting of members; 
(3) undertaking to nominate candidates in at least 50 con- 
stituencies for the subsequent federal election; and 
(4) submitting the declared support of 5000 voters who are 
members in good standing of the party; 
a political party that has nominated candidates in at least 
50 constituencies in the most recent federal election or that 
is recognized as a parliamentary party under the Parliament 
of Canada Act, qualify automatically as a registered party 
by: 
(1) filing for registration; 
(2) satisfying the above administrative requirements for 
registration; and 
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(3) submitting its constitution and by-laws which must be 
in accordance with the requirements of the Canada Elections 
Act and duly adopted by a general meeting of members; and 

(d) the Canada Elections Commission not accept the application 
for registration nor register a political party during the period 
from the close of nominations to election day. 


Under the current legislation, political parties can be deleted from the 
registry maintained by the chief electoral officer. The Act gives the chief 
electoral officer little discretion other than complete deregistration when 
enforcing or interpreting the Act for minor infractions of the Act or of electoral 
regulations. In some instances, deregistration may be a response that is 
either too sweeping or too impractical. Therefore, it would be appropriate 
for the Canada Elections Commission to have intermediate sanctions avail- 
able that fall short of deletion as well as the authority to de-register polit- 
ical parties when warranted. 


Recommendation 1.5.4 
We recommend that 


(a) the Canada Elections Commission have the power to sus- 
pend the registration of a political party for any period; 

(b) a registered party be subject to suspension when it is deter- 
mined that it has violated conditions of its registration; 

(c) a registered party be subject to deregistration if the Com- 
mission deems the party has violated terms of its constitu- 
tion or failed to comply with the requirements of the Act; 

(d) a registered party be automatically suspended if it nomi- 
nates candidates in fewer than 50 constituencies; and 

(e) a registered party, including a parliamentary party recog- 
nized under the Parliament of Canada Act, be allowed to 
have its party name placed on the ballot if the party fails 
to nominate candidates in at least 50 constituencies, but 
nominates candidates in at least 15 constituencies. 


As under the present legislation, deregistration could take place at the 
written request of the leader and official agent of the party. In all cases of 
deregistration, monies remaining in the party’s accounts after payment of 
all outstanding liabilities would revert to the public treasury. In Volume 2, 
Chapter 6 we outline in detail the deregistration procedures that should 
apply to political parties. 


Registration of Constituency Associations 


The registration of constituency associations was among the issues addressed 
by the Accounting Profession Working Group on Election/Party Finance 
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Reporting at the Local Level (the mandate and composition of the Working 
Group are described in Volume 2, Chapter 6). We agree with the Working 
Group’s recommendation that, once the relevant legislation comes into 
effect, every constituency association of a registered political party be 
obliged to register. Without such a requirement, major gaps would remain 
in public accountability for financial activities, including accountability for 
funds that may have benefited from public subsidy, notably surpluses from 
candidates. Of course, the opportunity to issue tax receipts for contribu- 
tions would provide an incentive for associations to register. This is not 
sufficient, however. Mandatory registration is necessary to ensure com- 
plete disclosure and to eliminate doubts that this has been done. 

Once registered, constituency associations should be allowed to issue 
income tax receipts. Constituency associations of unregistered parties, how- 
ever, should not be allowed to register. Registration requirements are 
intended in part to ensure that parties meet certain standards before they 
benefit from public funding and the right to issue income tax receipts. To 
allow constituency associations of unregistered parties access to that bene- 
fit would be inconsistent with both the principles underlying registration 
and the responsibilities entrusted to the registered parties; moreover, it 
would enable such associations to act as a conduit for funds destined for 
an unregistered national party. However, an exception should be provided 
for the constituency association of an independent Member of Parliament. 
This is discussed in Chapter 6 of this volume. 


Recommendation 1.5.5 
We recommend that 


(a) all constituency associations of registered parties be required 
to register with the Canada Elections Commission; 

(b) the Commission register only constituency associations of 
registered parties; 

(c) constituency associations be allowed to issue income tax 
receipts as long as their registration remains valid and they 
are in compliance with the requirements of the Act; and 

(d) the Canada Elections Commission register only one asso- 
ciation of a registered party in each constituency. 


Application for Registration 

Like political parties, constituency associations wanting to register should 
file an application with sufficient information to allow an accurate registry 
to be maintained and to ensure ongoing enforcement of the reporting 
requirements. The Accounting Profession Working Group recommended 
a list of items to be included in a constituency association’s application for 
registration. (Canada, Royal Commission 1991a) The four provinces that 
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provide for the mandatory registration of constituency associations also 
have requirements for applications. A summary of these requirements is 
found in the appendix to this chapter. 


Recommendation 1.5.6 
We recommend that 


(a) the application for registration of a constituency associa- 
tion include the following information: 

(1) the name of the constituency association and the written 
endorsement of the registered party; 

(2) the constitution of the constituency association, which 
must be in accordance with the requirements of the Act and 
have been adopted by a general meeting of members; 

(3) the name and address of the president of the constituency 
association; 

(4) the name and address of the constituency agent and the 
auditor of the association; 

(5) the address where the association’s accounting records 
are kept; 

(6) the name and address of financial institutions where 
the association’s accounts are kept; 

(7) a written statement from the constituency agent and 
auditor stating that each agrees to act; and 

(8) a statement of the assets, liabilities and any surplus of 
the constituency association; 

(b) if an application is satisfactory, the information be entered 
in a registry of constituency associations maintained by the 
Canada Elections Commission, and both the association and 
endorsing party be informed that it has been registered; and 

(c) constituency associations be obliged to notify the Canada 
Elections Commission promptly of any changes to their 
registration information. 


The endorsement of the registered party would be essential for the reg- 
istration of constituency associations, because there might be cases when 
two or more groups of party members in a constituency organize associa- 
tions and apply for registration. In such circumstances, it should be up to 
the registered party, not the Canada Elections Commission, to determine 
which association should be registered in that constituency. 

Requiring the association to submit its constitution would provide evi- 
dence that the association is a validly formed organization. Items 3, 4, 5 
and 6 in recommendation 1.5.6 are straightforward and similar to the 
requirements under the Ontario and Alberta legislation. This information 
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is important for officials of the Canada Elections Commission to answer 
any questions about the regular reports that the constituency association 
would be required to file. Like a candidate’s official agent, the constituency 
agent would be the linchpin of the association’s financial activities, and 
with the auditor, would ensure accountability. Under the Canada Elections 
Act, official agents and auditors are required to provide a written state- 
ment indicating they have agreed to act; the same requirement (item 7) 
should apply to the agents and auditors of constituency associations. Finally, 
as part of its registration application, the association should report its assets, 
liabilities and any surplus as of the date the application is prepared. These 
represent the financial resources of the association, some of which may 
be made available to a candidate during elections, and thus must be 
accounted for appropriately. The legislation in Ontario and Alberta has 
similar requirements. 

The Canada Elections Commission should have 60 days to review appli- 
cations for completeness. If there were problems with an application, an 
official of the Commission would notify the association and the registered 
party. Notifying the latter is consistent with the party’s role in recom- 
mending registration and deregistration. If the association could not remedy 
the problem, it should not be registered. Once the application is judged 
complete, the association’s registration would take effect. 


Deregistration of Constituency Associations 

The law must provide for the deregistration of constituency associations in 
certain circumstances. First, associations should not remain registered if 
the party itself has been de-registered. If they did, they could continue to 
issue tax receipts, which would be inconsistent and unacceptable. Second, 
the national party should be allowed to request the deregistration of any 
of its associations. This could be important, for example, if the executive of 
an association lost the confidence of local party members and the national 
party supported the formation of a new association. Because the law would 
allow only one association of each party to register in a given constituency, 
parties would need a way of having the former association de-registered, 
otherwise it would not be possible to register a new one. Third, constituency 
boundary readjustments could eliminate or combine constituency party 
organizations, which would require the registry to be adjusted accordingly. 
Fourth, to ensure registered constituency associations fully respect the 
constitution they submit as a condition of registration, the sanction of 
deregistration should be available to the Commission to respond to serious 
breaches of its terms. 

Finally, we propose that deregistration be used if the association violates 
the Act. For example, if the association’s agent fails to submit any of the 
financial returns required by law, the Commission could suspend its regis- 
tration for not less than 30 days up to an indefinite period. If the error is not 
corrected, the association would be de-registered. 
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As we discuss in Volume 2, Chapter 6, if a constituency association were 
de-registered at the request of the endorsing party, any association funds 
would be held in trust by the party until a new constituency association is 
registered. Similarly, if an association is de-registered as a result of a polit- 
ical party losing its registered status, any funds of the association not 
required to pay any outstanding liabilities would be paid to the Canada 
Elections Commission and held in trust. 


Recommendation 1.5.7 


We recommend that a constituency association be de-registered 
when: 

(1) the national party is de-registered; 

(2) the registered party asks for an association to be de- 
registered; 

(3) the boundaries of the constituency are adjusted so that the 
association disappears or is merged with one or more other 
constituency associations; or 

(4) the constituency association violates the terms of its con- 
stitution or fails to comply with the requirements of the Canada 
Elections Act. 


Political Parties and Ballot Identification 
In recent federal elections, a small number of parties have been unable to 
meet the registration requirement of nominating candidates in 50 con- 
stituencies. These parties have nominated candidates for federal elections 
in the past, but their inability to nominate at least 50 has denied them the 
opportunity to have the party name on the ballot beside their candidates’ 
name. Some of these parties have been committed to electoral competition 
over several elections. In the 1988 election, about half the 154 candidates 
without their party affiliation specified on the ballot were actually candi- 
dates for unregistered parties. These candidates were not permitted to have 
their party name placed on the ballot. Candidates may be identified on the 
ballot as independent, but if they are candidates of an unregistered political 
party, no identification is provided and they are considered ‘non-affiliated’. 
The absence of unregistered parties’ names from the ballot has two 
consequences. First, these parties lose the opportunity to present clear 
choices to voters, because the public is unaware that the parties have nom- 
inated candidates to act as standard bearers for their ideas and policies. 
Second, voters are deprived of the opportunity to make a full assessment 
of the choices they are offered. If the smaller parties had their names on 
the ballot, voters would be better informed about candidates’ ideas and 
policies, as expressed through their parties. The electoral law can be amended 
to allow the smaller parties to have their names on the ballot, while retain- 
ing procedures to ensure that parties applying for this privilege have some 
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measure of public support and are committed to electoral competition. 
These parties would not be able to issue tax receipts for financial contri- 
butions, nor would they qualify for reimbursement of election expenses; 
however, during the election period, their candidates would. In sum, the 
electoral law should be amended to recognize the legitimacy of these smaller 
parties in the electoral process. 


Recommendation 1.5.8 


We recommend that a political party be entitled to be identified 
on a ballot beside the name of its candidates in a general 
election and any election that follows until the next general 
election if: 

(1) it satisfies the administrative requirements identified in 
recommendation 1.5.3; 

(2) the leader of the party is a voter; 

(3) the name of the political party is distinct from any other 
party currently or formerly registered or represented in the 
House of Commons; and 

(4) it endorses candidates in at least 15 constituencies in the 
general election by the close of nominations. 


THE SELECTION OF CANDIDATES AND LEADERS BY POLITICAL PARTIES 
Our system of government requires that the prime minister and the cabinet 
have the support of a majority of members in the House of Commons. 
In practice, this means that party government is the operative dynamic. 
Under party government, members of the House of Commons orga- 
nize themselves as members of parliamentary parties that support or 
oppose the prime minister and cabinet. This has had a profound influence 
on the procedures adopted by parties to nominate candidates and select 
leaders. 


Candidate Selection 

Elections to the House of Commons are essentially contests among the can- 
didates of competing political parties. This is recognized in our electoral law, 
which allows candidates of registered political parties to be identified on 
the ballot. This recognition is reinforced by the requirement that all such 
candidates be confirmed officially by the party leader. 

The selection of candidates by political parties is one of the most funda- 
mental functions that parties perform. It distinguishes them from all other 
types of organizations that bring individuals together to promote common 
political ideas, interests and values. As R.K. Carty and Lynda Erickson put 
it, “It is through this process of labelling candidates that parties ... make 
their principal contribution to the conduct of electoral democracy and 
responsible government as it is practised in Canada.” (1991 RC) 
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As a result of the parties’ constitutional arrangements, the candidate 
selection process is primarily a function of the local constituency associations. 
Each constituency association decides not only who will be its candidate, 
but also when and by what procedures candidates will be selected. In per- 
forming this function, local associations are primarily responsible for the 
degree to which citizens can exercise their constitutional right to be a can- 
didate. Although candidates of smaller or new political parties - and even 
independent candidates — are occasionally elected to the House of Commons, 
the vast majority of elections are contests between the candidates of the 
largest parties. Securing nomination by one of these parties is thus the nor- 
mal access to electoral politics and membership in the House of Commons. 

During our public hearings, we heard from a large number of inter- 
veners who were critical of the candidate selection process in the large 
national political parties. They argued that the democratic qualities of the 
process have been undermined by recent practices. Individuals and groups 
from many backgrounds and experiences claimed that selection processes 
have become too exclusionary, too expensive and too open to abuse by 
local party elites or narrowly defined interest groups. For these interveners, 
the practices used by local party organizations to select candidates do not 
advance, and may even violate, the principle of fairness that is crucial to 
the integrity of the electoral process. Many concluded that these objectives 
could be realized only by extending federal electoral law to include the 
candidate selection processes. 


Historical Development 

The development of national political parties in the decades immediately 
following Confederation stands as one of the most significant accom- 
plishments of Canada’s first political leaders. 

The success of Sir John A. Macdonald and Sir Wilfrid Laurier was due 
to their recognition of the need to build their parties both inside and out- 
side Parliament. This was no mean feat; as David Smith has noted, “the 
centre of gravity of the post-Confederation parties was located in the constit- 
uencies”. (1985, 10) The single-member constituency basis of the electoral 
system, which predated the emergence of national political parties, com- 
bined with what Smith describes as the “intense localism” that characterized 
political life, required these leaders to build from the ground up. 

During the first half-century after Confederation, party adherents met 
to select their party’s candidates whenever this was necessary, but formal 
party membership did not exist. The formulation of party policy and the 
selection of the party leader were the prerogatives of the parliamentary 
party, that is, the caucus of Members of Parliament in each party. 

The informal character of the extra-parliamentary party led to candidate 
selection being remarkably open to local party supporters. In contrast to the 
practices of their British counterparts, the two national parties did not recruit 
candidates on a national basis, or exercise national party control over the 


2.5.8 
R_E-FOFR; MA NoG ) E JEG i. OR. ASL DLE MeO. ROAIC Y 


local nomination of candidates. (Carty and Erickson 1991 RC) As a conse- 
quence, these two parties also differed from the British parties in that can- 
didates were selected almost exclusively from among local party adherents. 

These features of candidate selection were gradually altered in the second 
decade of this century. Several factors promoted this development. First, the 
two largest national parties increasingly sought to have candidates in all 
constituencies. This meant that efforts had to be made in areas where the 
party was electorally weak, or where the local party was unable or even 
unwilling to field a candidate. These efforts obviously required a greater 
role by the national party in recruiting, if not formally selecting candidates. 
These efforts were further stimulated by the advent of radio broadcasting 
as an election campaign instrument, especially as regulated access to this new 
medium included incentives for parties to nominate as many candidates 
as possible. 

Second, the Liberal Party developed the practice of regional ministers 
assuming an increasingly interventionist role in recruiting and selecting 
candidates in the local areas within their informal, but nevertheless real, 
spheres of influence. (Whitaker 1977; Meisel 1962) Third, the emergence of 
a third national party, the Co-operative Commonwealth Federation, brought 
with it centralized control in the candidate selection process, exercised by 
the provincial councils of this national party over local party associations. 
This was deemed necessary to prevent “infiltration [by] Communists” (Carty 
and Erickson 1991 RC) 

Developments in the national parties themselves were even more sig- 
nificant. In the 1960s, the increasingly active role of national party associa- 
tions in leadership selection and review, as well as in party policy discussions, 
resulted in increased competition for appointment as delegates to national 
party conventions within local party associations. These changes coincided 
with a greater recognition of political parties in the electoral law. For instance, 
reforms to federal electoral law in the 1970s allowed registered national 
political parties to be identified on the ballot next to the names of candidates. 
This required the national leader of a registered party to endorse the nom- 
ination of a local association as the party’s official candidate. In addition, 
reforms to election finance law concerning reimbursement of election 
expenses further increased the advantages of running complete slates of 
candidates across the country. 

As a consequence, the candidate selection process of the national parties 
has become more formalized and thus more restricted. As late as 1962, 
Howard Scarrow could still report that open nomination conventions, in 
which all interested voters could participate, were still common. However, 
the practice of open conventions to select candidates was gradually aban- 
doned with the adoption of formal membership requirements. (Scarrow 
1964) By the 1988 election, almost all local constituency associations of the 
Progressive Conservative, Liberal and New Democratic parties stipulated 
that only individuals who held valid party memberships, as defined and 
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prescribed by the local association, could participate in selecting the local 
party candidate. (Carty and Erickson 1991 RC) 

This evolution of candidate selection was characterized by increasingly 
formalized and structured processes at the local level. In part, this was the 
result of similar developments in national party associations. There is com- 
petition within local constituency associations over candidate selection and 
the selection of delegates to national leadership and policy conventions. 
This has meant a tightening of the rules of membership and the procedures 
governing decision making by the membership to ensure that factions or 
advocacy groups do not control the process, and that a certain degree of fair- 
ness prevails. 

Local constituency associations in the large national parties have not 
generally become centres of great activity, however, let alone of intense intra- 
party competition. In many cases, the local association still finds itself in 
the position of having to search for a prospective candidate for nomination. 
And in many local associations, the executive can still exert considerable 
influence, if not dominance, over the candidate recruitment and selection pro- 
cess without much reaction from the party membership. Finally, incumbent 
MPs are infrequently challenged for their party’s nomination. Thus the local 
autonomy that has characterized candidate selection has in some large meas- 
ure been the result of the low degree of competition for party nominations. 


International Comparisons 

Candidate selection is the key stage in the political recruitment process. 
The rules and procedures used by political parties to select candidates indi- 
cate the priority they attach to democratic and representational values. The 
degree to which national parties are able to apply national objectives and stan- 
dards also indicates the commitment of parties to recruiting and selecting 
candidates who represent different segments of society. Canada’s experi- 
ence contrasts sharply with that of most comparable political systems where 
national parties have a much stronger role. 

In many countries, the selection of party candidates is either regulated 
extensively by law, as in the United States and Germany, or more centrally 
controlled by the parties, as in Great Britain. The United States and Germany, 
for different reasons, have intervened to ensure that the procedures for 
selecting candidates adhere to democratic principles. In the United States, 
this regulatory approach was imposed on political parties by judicial deci- 
sions that incorporated candidate selection into the electoral process. In 
Germany, the Basic Law adopted after the Second World War requires polit- 
ical parties to be democratic in their processes and procedures, and the elec- 
toral law spells out what this means for parties when they select candidates. 

The imposition of democratic procedures on U.S. political parties resulted, 
in the first decades of the present century, from reactions to widespread 
political corruption, and more particularly, to the manipulation of the can- 
didate selection process by both Republican and Democratic party bosses. 
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Public demands for reform resulted in state legislatures enacting detailed 
regulations for candidate nomination. Public regulation was seen as the 
only defensible response to the failure of the political parties to ensure that 
nominations were managed democratically. 

As a result of a series of court decisions known as the White Primary 
Cases made between 1927 and 1953, parties in the United States were pre- 
vented from restricting access to the primaries. Following the White Primary 
Cases, most commentators and lower courts have concluded that any party 
limitation on participation involving the candidate selection process can 
be subject to constitutional restraints. In Storer (1974, 735) the U.S. Supreme 
Court termed primary elections “not merely an exercise or warm-up for 
the general election but an integral part of the electoral process”. Various 
court rulings, on the other hand, have prevented state legislatures from regu- 
lating the internal processes of party conventions in the absence of a com- 
pelling state interest. (Feigenbaum and Palmer 1988, 15-16) 

Candidates in 44 U.S. states are now selected through open or closed pri- 
maries. (Feigenbaum and Palmer 1988, 15) In open primaries, registered 
voters can select candidates for the Republican or Democratic party with- 
out formally declaring their party preference. In closed primaries, voters 
must state whether they will vote for Democratic or Republican candidates. 
Thirty-eight states use closed primaries, six use open primaries, and the 
remaining six use party conventions or caucuses. All states using primaries 
also have laws regulating their timing and administration. In every case, 
only registered voters may participate. As a consequence, national and 
state party organizations have a nominal role in candidate selection. Those 
seeking nomination, therefore, must establish their own campaign orga- 
nizations to mobilize support and raise money. 

In Germany, candidates can be elected to the federal Bundestag in one of 
two ways. Of the 496 seats in the Bundestag, half (248) are filled from single- 
member constituencies, using a plurality voting system, just as in Canada. 
The other half are filled from candidates on party lists, using a system of 
proportional representation. 

Germany’s Party Law requires parties to nominate candidates by secret 
ballot, specific details of which are found in the Electoral Law. Constituency 
candidates must be nominated by a meeting of the general membership of 
the local constituency association or by delegates elected by the membership. 

Although the individual parties can implement specific nomination 
rules and procedures, they are required to submit a complete account of 
the nomination convention to the constituency returning officer. The return- 
ing officer must review the nomination process to ensure that administra- 
tive and procedural rules have been respected. Parties have access to an 
extensive appeal process if they believe a returning officer has made an 
unwarranted ruling. (Roberts 1988) 
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In most other countries, the state does not impose a regulatory frame- 
work on candidate selection. However, with only a few exceptions, national 
or central party organizations have a major role in the selection process. 
The exceptions include Belgium and, to a lesser extent, Australia where 
the candidate selection process is managed at the state level. 

In Great Britain, the recruitment process is administered by the national 
parties. Although nominations are the prerogative of local constituency 
associations, candidates must be endorsed by the national parties, which 
maintain lists of eligible candidates who may apply to local constituency 
associations if they want to seek election. All applicants are first screened 
by the national parties. Those who pass the initial stage are subject to exten- 
sive scrutiny by local party representatives. 

A local selection committee decides which contestant will be nomi- 
nated in a specific constituency. As in Canada, there is a strong tradition of 
local autonomy in the selection process, to the point where “local party 
activists tend to be suspicious of their national organizations and jealously 
guard their right of selection”. (Denver 1988, 58) Membership on the local 
selection committees varies from 20 to 25 members and includes the execu- 
tive of the local constituency association. In the case of the Labour Party, it 
also includes representatives from the constituent parts of the party (for 
example, women, youth and trade union organizations). 

Candidates seeking nomination must submit a formal application to 
the selection committee. The number of applicants depends on whether 
the constituency is considered a safe party seat, a marginal seat or a hope- 
less seat. When a nomination in a Conservative Party safe seat becomes 
available, the number of applicants may be 200 to 300; for marginal seats 
between 50 and 100 candidates usually apply; and even for hopeless seats, 
there are often 15 to 30 applicants. A similar number apply for Labour Party 
nominations. Once applications are received, the local selection commit- 
tee screens the applicants until 20 or so remain. The 20 are interviewed by 
the committee, which selects a short list of three or four. Committee mem- 
bers hold a secret ballot, and the applicant who receives the most votes 
becomes the constituency association’s candidate. National and regional 
party representatives frequently monitor the selection process to ensure 
that the party’s rules and procedures are respected. An applicant can appeal 
the choice of the local selection committee if the rules are violated. 
Candidates selected by local committees must then be approved by the 
national party organization. 

Unlike Canada, where candidates are selected through party conventions, 
most political parties in western democracies such as Great Britain and 
Germany, restrict the selection process to a small group of constituency 
members — either a delegate convention or a local constituency committee. 
(Gallagher 1988, 240) The national organization in most parties must also give 
formal approval to a nominated candidate. In Italy and Ireland, the national 
executive of a political party often adds the names of candidates to the lists 
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selected by local associations. (Gallagher 1988, 240-42) In New Zealand, the 
national party holds half the positions on local selection committees. 


Candidate Selection Process in the 1988 Federal General Election 
Decentralized candidate selection processes in Canada have resulted in a 
wide array of procedures and practices. Moreover, less is known about this 
aspect of party politics than about any other similarly significant dimen- 
sion of national politics. The tradition of local autonomy has also meant that, 
in the absence of national objectives, the national parties have no central 
reporting requirements on local candidate recruitment and selection proce- 
dures or practices. On the basis of a survey of the official agents of candi- 
dates in the 1988 general election for the three large national parties, 
we can identify a number of salient features of candidate selection. The 
representative sample included just under a third of all associations for the 
three parties. (Carty and Erickson 1991 RC) 

The survey revealed that just over 80 per cent of the nomination contests 
for all three parties were completed before the writs were issued. Moreover, 
constituency associations with incumbent MPs seeking re-election were far 
more likely to hold early nomination conventions. Post-writ nominations 
were usually held in constituencies where the political parties were elec- 
torally weak. In approximately two-thirds of the constituency associations, 
the timing of nomination conventions was decided by the local party exec- 
utive; in one-fifth of the associations the full membership selected the date; 
and in the remaining cases, party officials other than local executives had 
to convene a nomination convention because in these constituencies, the 
party was weak or badly organized. 

For the 1988 federal election, each of the three large national parties held 
295 nomination meetings, for a total of 885. The level of competition varied 
considerably within each party, and from province to province. Any mea- 
surement of the competitiveness of nomination contests must be assessed 
against the presence of a large number of uncompetitive contests where the 
parties were either electorally weak or where incumbent MPs were not chal- 
lenged for the nomination. Almost two-thirds of the nomination races sur- 
veyed were uncontested, including 90 per cent of incumbents. Two contestants 
sought the nomination in 20 per cent of the constituency associations, and 
three or more contestants competed in almost 15 per cent of constituencies. 
In constituency associations where there was no incumbent, almost 60 per 
cent of the party nominations were uncontested. 

Although the mobilization of party members is essential to a contestant 
seeking a nomination, the data indicate that, even in competitive nomina- 
tion races where there were significant increases in paid membership, the 
turnout rate for new members attending candidate selection meetings aver- 
aged less than 50 per cent. “The simple truth is that, in most cases, the 
majority of party members do not bother to turn out to vote at nomination 
meetings, even when they are contested.” (Carty and Erickson 1991 RC) 
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Local membership expanded most rapidly where an incumbent was chal- 
lenged for the nomination. Even where membership increased for these races, 
the number of members who actually attended nomination conventions 
averaged less than a third of the total. 

Membership requirements varied considerably among constituencies 
and parties. Just over half the associations of the three large national 
parties allowed non-residents of the constituency to vote at nomination 
conventions. This included a large proportion of Progressive Conservative 
associations, which in theory were precluded from doing so by the party’s 
national constitution. 

Few associations required lengthy membership periods. The majority 
allowed individuals to vote during the nomination convention if they had 
held a party membership for between one week and one month. Membership 
fees varied within and among parties. These minimal membership require- 
ments made it easy for individuals to join the party in order to participate in 
the candidate selection process. 

Half the local constituency associations had formal search committees, 
including 15 per cent of the associations where an incumbent was seeking 
re-election. Most associations, however, did not actively seek assistance 
from national party organizations in recruiting potential nomination con- 
testants. (Carty and Erickson 1991 RC) 

Less than 15 per cent of local constituency associations in the three large 
national parties had guidelines on nomination spending limits. Neither the 
development nor the enforcement of the spending guidelines were initiated 
by the central party organizations. Rather, various constituency associations 
used guidelines at their own discretion. Spending in the constituencies 
with guidelines, however, was not significantly lower than in constituencies 
without them. 

The mobilization of new party members and the high cost of the small 
number of competitive nomination races received extensive media scrutiny 
and coverage in the 1988 federal election. As a result, the candidate selec- 
tion process acquired a high public profile. Newspaper readers and television 
viewers were left with the impression that the candidate selection process 
as a whole was subject to widespread abuse and that large amounts of money 
were being spent by numerous contestants seeking party nomination. 

Carty and Erickson suggest that media coverage of the candidate selec- 
tion process in the 1988 federal election focused mostly on a small number of 
competitive nomination races where large amounts of money were spent and 
controversial practices were used by candidates to mobilize support. The nar- 
row scope of this coverage contributed to public perceptions that the candi- 
date selection process was marked mostly by high spending and abuse of 
party membership rules. Carty and Erickson (1991 RC) conducted a content 
analysis of the treatment of candidate selection by The Globe and Mail; it is rea- 
sonable to suggest that this newspaper’s coverage was representative of 
the other media. The survey of The Globe and Mail coverage of the selection 
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process for the four months before the 1988 election was called suggests that 
its readers were not necessarily given a representative picture of the way in 
which candidates were nominated (see Table 5.8). Approximately 66 per cent 
of the stories carried by The Globe and Mail about the candidate selection pro- 
cess concerned contested nominations. This figure contrasts with data from 
the survey of official agents, which indicates that just over 34 per cent of nom- 
inations were contested by two or more candidates (Table 5.9). A third of The 
Globe and Mail stories reported on internal party conflicts concerning the 
accreditation and mobilization of new party members; however, the recruit- 
ment of new members led to internal party conflicts in only 9 per cent of nom- 
ination contests. Further, approximately 20 per cent of The Globe and Mail's 
news articles concerned the use of internal party appeal mechanisms to chal- 
lenge membership rules or nomination results. In reality, less than 6 per cent 
of the nomination contests involved internal party appeals. 


Table 5.8 


Media images of party nominations, 1988 
(per cent) 


The Globe and Mail stories reporting 


Contested nominations 66 
Conflicts over mobilization 28 
Appeals 19 
Local-national conflict 10 
Ethnic mobilization y 
Nomination expenses 4 
Local issue 0 

Total stories 93 


Source: Carty and Erickson 1991 RC. 
Note: All stories in The Globe and Mail, 1 June—30 October 1988, that reported nominations. 


Table 5.9 

Image v. reality, 1988 

(per cent) 

Nomination meetings Press image? Constituency reports? 
Contested 66 35 

Conflicts over recruitment 28 9 

Appeals 19 6 
Lacal-national conflict 10 4 

Specific issue 0 21 


Source: Carty and Erickson 1991 RC. 


“Press image refers to The Globe and Mail reports. 
°Constituency association survey done by the authors. 
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This limited but telling examination of The Globe and Mail coverage 
suggests a considerable gap between perceptions of how the candidate selec- 
tion process functioned in 1988 and actual practices. For example, survey data 
indicate that only in a small number of highly competitive constituencies 
was a large amount of money spent by candidates seeking nominations. 
When supporters were mobilized to become members of a candidate’s cam- 
paign organization, the average cost was nine times the cost for con- 
stituencies where new members were not recruited. An assessment of the 
candidate selection process must be based on a full understanding of 
the dynamics and factors shaping the nomination of party candidates, not 
on inaccurate perceptions of experience. The Globe and Mail’s coverage misses 
an essential point: many of the problems associated with the nomination pro- 
cess — the low proportion of women recruited, for example — stem not from 
the high level of competition in a limited number of constituency associa- 
tions, but from the large number of uncompetitive, relatively closed nomination 
contests conducted by local party insiders. 

Canadian political parties stand at one end of the continuum between 
local responsibility and autonomy for candidate selection on the one hand, 
and party member participation in candidate selection, on the other. There 
is no public regulation of these processes, and with the exception of the 
NDP, there is little in the way of national or provincial party control or influ- 
ence over the procedures used by local party associations. In comparative 
terms, Canadian parties are highly decentralized and open, with relatively 
little direction and control from the national level. While this decentrali- 
zation stems from a longstanding tradition of localism in party affairs and 
is frequently praised in those terms, the present structure and its results have 
raised a number of concerns, particularly regarding the competitiveness and 
openness of the system. 

Close to two-thirds of constituency nomination contests are uncom- 
petitive — that is, the nomination is by acclamation. This contributes to what 
is perceived to be the closed nature of nominations, because it is often 
assumed that this outcome is the result of decisions by local executives. 
Opportunities exist to introduce changes to the candidate selection process 
that will make it more open, more amenable to grassroots participation 
and more consistent with democratic principles and processes. 


Improving Candidate Selection Rules and Practices 

In competitive nomination races, the processes and rules used by local 
party associations to nominate candidates provide frequent opportunities 
for abuse. In particular, the membership rules of many constituency asso- 
ciations have allowed campaign organizations for nomination contestants 
to enlist people foi the sole purpose of voting on the day of the nomination 
convention. In theory, recruiting new members provides the opportunity 
to rejuvenate the local association by involving new people. It is normal 
for this process to accelerate around the time of candidate selection and 
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this should be encouraged. However, the practice of these campaign orga- 
nizations paying the membership fees of ‘new members’ with no expecta- 
tion whatsoever that they will remain members afterward raises legitimate 
questions. 

Such enthusiastic mobilization techniques are not new. In a Liberal 
Party nomination contest in the 1962 federal election, an estimated three- 
quarters of the 1200 persons attending and voting in the convention to 
select the association’s candidate had no previous party involvement. 
(Scarrow 1964, 57) In the 1968 election, membership in the Liberal con- 
stituency association for Davenport (in the Toronto area) increased “from 
150 to 5,445 in a few weeks”. As was later observed, “Here, as elsewhere, 
the outcome [of the nomination] may have been determined by non- 
residents and ten-year-olds who, under the rules, could not be debarred 
from voting.” (Beck 1968, 401) However, as our hearings indicated, public 
tolerance for such practices and the rules that allow such behaviour has 
diminished significantly. Expectations as to proper behaviour are much 
higher today; parties cannot ignore these new ethical standards. To the 
degree that abuses related to membership are found in candidate selection 
contests, the integrity of political parties as primary political organizations 
are undermined, as is the electoral process itself. 

Constituency associations have to adhere to democratic constitutions 
and procedures for selecting candidates, delegates to national party conven- 
tions and their own executive officers. Our recommendation will reinforce 
this practice now that open party conventions are the norm. At the same 
time, it will ensure that party members who wish to be nominees for 
candidacy have their rights protected by the constitutions of constituency 
associations, including provisions for complaints within the party locally, 
provincially and nationally, and, where necessary, to the Canada Elections 
Commission. The critical relationship between open party conventions and 
our objective of enhancing access to elected office requires that this approach 
be strengthened. 


Recommendation 1.5.9 


We recommend that the candidate nominated by a registered 
constituency association be selected by an open convention of 
members held for this express purpose. 


The second matter that needs to be considered in regard to these con- 
ventions concerns the right of party members at the local association level 
to participate in the selection and therefore the nomination of candidates. 
At present, rules governing who may participate in this crucial function 
vary within and among the large national parties. Practices also may vary 
from the formal constitutions of the national party or local associations. 
At the same time, under the Canada Elections Act, a candidate must be 
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nominated by at least 25 persons who are “qualified as electors in an elec- 
toral district in which an election is to be held”. (s. 80) This occurs after the 
local association has made its choice at a convention. 

The import of this section of the Act lies in its recognition that candi- 
dates, who must be voters, should be nominated by their peers, that is, by 
other voters. In other words, those who wish to nominate a candidate in a 
constituency must be qualified as voters in the constituency wherein the can- 
didate is nominated. This is consistent with the principles embodied in the 
electoral process, given its basis in territorially defined electoral constituencies. 
It restricts the capacity to nominate a candidate to those who will be affected 
by the local election. It also is fair to those who wish to be candidates, because 
it means that only voters of a nomination contestant’s constituency would be 
involved in nomination. 

This traditional approach to nomination, as found in the Canada Elections 
Act and the political principles underlying it, has not informed the practices 
of the local associations of our larger parties. It is not surprising that many 
have questioned the integrity and fairness of these practices. Integrity is 
questioned whenever the responsibilities of party associations are not taken 
seriously. Fairness is undermined whenever it is possible to manipulate 
rules to serve the interests of some at the expense of others. 

At the local and national level, parties have every right to be as inclu- 
sive as they wish in their general membership. Thus they can allow non- 
citizens, those under the voting age and, at the constituency level, people 
who do not reside in the constituency to be members and to participate in 
the affairs of the association. Local associations also have every right to 
promote competition for party candidacy to ensure that the eventual 
candidate has the broadest possible base of support within the party. At 
the same time, certain basic norms of democratic citizenship, as exercised 
through political parties, must be protected and enhanced. The right to 
select candidates for federal elections should therefore be reserved for those 
members of an association who are voters, as we recommend in recom- 
mendation 1.5.2. 

In chapters 6 and 7 of this volume, we recommend changes to the can- 
didate selection process and to election finance laws affecting candidates 
for the House of Commons. These changes are designed to affirm the prin- 
ciple of fairness in electoral competition and to promote the integrity of 
the electoral process. Among the most salient recommendations are: full 
disclosure requirements, spending limits for the candidate selection process 
and more timely and comprehensive reporting on the size, source and use 
of political contributions for candidates seeking election to the House of 
Commons. The recommendations are guided by the central assumption 
that election finance laws are a critical determinant in the degree to which 
the candidate selection process is both accessible and founded on demo- 
cratic principles and processes. 
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Endorsement of Candidates by Political Parties 

Section 81(1)(1) of the Canada Elections Act requires candidates wanting to 
use the name and logo of a specific party on election documents to have the 
official endorsement of that registered party through a statement signed 
by either the party leader or by a designate. The primary purpose of this 
requirement is to ensure that party names and logos are not abused by can- 
didates not associated with the registered political party they may claim to 
represent. This measure contributes to the integrity of the electoral process 
by ensuring that party names and logos are used to affirm the distinct ideas 
and values of individual parties, and that the names and logos are not used 
to mislead voters in their electoral choices. Consequently, this requirement 
should remain; however, the endorsement of the candidates by the regis- 
tered party need not be restricted to the party leader or the leader’s designate. 
The party may choose to assign this function to a person designated by its 
governing body. 

These concerns extend beyond registered political parties. We recom- 
mend that political parties that are not registered but that nominate can- 
didates in at least 15 constituencies have their name placed on the election 
ballot. As noted, a number of candidates representing small political parties 
in recent elections were not identified as such, since their parties were not 
officially registered because they did not nominate candidates in at least 
50 constituencies. By having the name of these parties on the election ballot, 
voters would be able to assess more precisely the partisan affiliation of can- 
didates. In short, the name of the party should be used at the exclusive dis- 
cretion of the party. Consequently, the requirement that candidates repre- 
senting political parties be endorsed by that party should also be extended 
to parties qualifying for ballot identification only. 


Recommendation 1.5.10 


We recommend that candidates of a registered political party 
or of a party that has qualified for ballot identification who 
want to use the party name, logo or abbreviated identification 
on election documents have the written endorsement of either 
the party leader, his or her designate or a person designated by 
the governing body of the party. 


Reducing Representational Deficits 

As discussed in Chapter 3 of this volume, important segments of our society 
are underrepresented in the House of Commons. A measure of under- 
representation, as defined by the percentage of MPs from different groups 
relative to their demographic weight, is presented in Table 5.10. According 
to this measure, women have an electoral representation ratio of 26 per 
cent: they constitute a majority of the population but only 13.2 per cent of 
the sitting MPs in 1988 were women. 
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Table 5.10 
Representational deficit of certain groups of Canadians in the House of Commons 
(per cent) 
Percentage of 

Groups of Canadians total population® 1984 1988 
Women 51.0 19.4 20.9 
Ethno-cultural groups 

(visible minorities excluded) 15.4 94.2 92.2 
Visible minorities only 6.3 is) Shy. 
Aboriginal peoples 3,0° 21.1 28.6 


Source: Young 1991a RC; A. Pelletier 1991 RC; and Royal Commission Research Branch. 


Note: Representational deficits are calculated as the ratio of the percentage of MPs from each of the groups 
identified above relative to their percentage of the Canadian population. 


“Based on the 1986 census. 
includes single and multiple origins for Métis, Indian and Inuit. 


These data underscore the fact that the representational deficit for women 
is the most extreme. The representation of women shows not only a sig- 
nificant deficit, but also that this deficit has persisted over the seven decades 
since they first received the franchise. Furthermore, their underrepresen- 
tation cuts across all other segments of society. Among ethno-cultural 
groups, only six of 121 (5 per cent) ethno-cultural MPs elected since 1965 were 
women. In 1988, only two of 48 women candidates from ethno-cultural 
groups were elected. As discussed previously, this serious underrepresen- 
tation of a significant portion of society has important implications. The 
legitimacy of our democratic institutions suffers as a consequence. As well, 
there is a legitimate public interest in having equitable representation so that 
public policy is sensitive to the concerns and interests of various segments 
of society. It is generally accepted, for instance, that women have different 
policy perspectives that are not sufficiently reflected in legislatures and 
parliaments. 

The failure to achieve greater representativeness within the House of 
Commons, particularly for women, is an index of the pervasiveness of sys- 
temic discrimination within our society. Even though they may not be 
overtly or intentionally discriminatory, political parties, particularly at the 
local level, contribute to this inequity through their attitudes, behaviour 
and organizational practices. Not surprisingly, throughout our public hear- 
ings, symposiums, consultations and research, we have been urged to 
address the problem of underrepresentation through reforms relating to 
access to elected office. These demands have centred on two major aspects 
of the electoral process: the barriers that individuals face in seeking elected 
office, and the rules and practices of constituency associations. 

Our recommendations respond to these demands for more equitable rep- 
resentation with measures described in detail in Chapter 3 and in this chap- 
ter. In particular, we target the nomination stage, which interveners and 
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research identified as the most significant barrier to entry to the House of 
Commons. Inspired by the 1974 electoral reform, which established limits 
on election expenditures and clearly secured greater fairness in the elec- 
toral process, we recommend parallel measures for the candidate selection 
process (see Volume 1, Chapter 6). Specifically, for the nomination stage 
we recommend the adoption of spending limits as well as income tax 
credits to remove or ease the financial barriers that may be faced by per- 
sons seeking nomination. Given that women continue to remain, for the most 
part, the primary caretakers for children, we also recommend that child care 
expenses be deductible for those seeking candidacy during the nomination 
period, and for candidates during the writ period. Finally, we propose that 
the right to candidacy be protected by establishing in law the right of employ- 
ees to obtain a leave of absence to seek nomination and be a candidate. 

The above measures are aimed at individuals seeking nomination. In 
addition, constituency association rules and processes to enhance the inclu- 
sion of women in the electoral process must also be reformed. Given the 
central role of constituency associations in identifying and recruiting prospec- 
tive candidates, we recommend that local constituency associations be 
required to commit themselves to recruitment processes that demonstrably 
promote the identification and nomination of candidates from a broad cross- 
section of Canadians. The evidence is compelling: rigorous and systematic 
search procedures generally lead to the identification of more qualified and 
more representative candidates. Further, these procedures do not compromise 
the openness or competitiveness of the selection process; on the contrary, 
they ensure a broader choice of potential candidates. 

In addition, we recommend rules to govern the eligibility of those 
voting in nomination meetings, that is, residency, citizenship and age require- 
ments. The absence of such rules or their inconsistent application has, in 
some instances, led to abuses that have tended to disproportionately affect 
candidates from underrepresented groups, and thus to dissuade potential 
candidates from these groups from seeking nomination. 

We also recommend measures to increase the presence in the House of 
Commons of the two other underrepresented groups: visible minorities 
and Aboriginal peoples. These measures include the criteria and processes 
of developing constituency boundaries, which emphasize the recognition 
of communities of interest, and the guarantee of a process for the creation 
of Aboriginal constituencies, as outlined in Chapter 4 of this volume. 

Our recommendations to enhance the representational profile of the 
House of Commons respond to the concerns and suggestions advanced in 
our public hearings, seminars and discussions with representatives of the 
above groups and practitioners. The consensus is that these reforms in them- 
selves should operate to redress representational deficits, particularly those 
of women, by reducing the barriers that lead to systemic discrimination. 

The effects of the 1974 reforms were immediate and conclusive. Limits 
on election expenditures and the ability to issue tax receipts for political 
contributions promoted greater fairness and encouraged more vigorous 
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competition. No candidate could win simply by overpowering his or her 
rivals financially. There are good reasons to expect our proposed changes 
to have a similar impact on the nomination process by the next election. 
Further, political parties have become increasingly active in increasing the 
representation of women. The large national parties offer training sessions 
as well as other types of assistance to potential candidates. Parties’ con- 
tinued efforts in this direction will accelerate the impact of our recom- 
mendations by increasing the presence of women in the House of Commons. 
Some additional measures that parties could adopt include: greater 
training for candidates in public speaking; greater information on policy 
issues, particularly for those from underrepresented groups; training in 
fund-raising techniques and computer-related technology; training in cross- 
cultural understanding for all elected members; and outreach programs 
for underrepresented groups, notably for women from visible minority 
communities. 

Our philosophy in addressing the underrepresentation of women in 
the House of Commons has been guided by a desire to respond to the prac- 
tical suggestions proposed both by women’s groups at our public hearings 
and political practitioners at our symposium on the active participation of 
women in politics. Our proposals are not unduly intrusive in the affairs of 
political parties, and they strengthen open competition and equality in both 
the nomination and election processes. They are also expected to be effective 
in increasing the number of women MPs. 

It is possible, nonetheless, that the potential effects of our proposed frame- 
work are overestimated. Systemic discrimination may be so engrained in the 
attitudes and practices of our political parties that it requires a more deter- 
mined approach by the leadership of the parties. The political leadership of 
a party can shape party attitudes and organizational behaviour and thus 
influence the representational profile of its caucus in the House of Commons. 
Should the significant underrepresentation of women persist following the 
next election, it will be necessary to revisit the measures required to correct 
the historical inequities resulting from systemic discrimination. 

International experience shows that the most powerful tools for increas- 
ing the representation of women involve mandatory measures, especially 
quotas. It is the prerogative of each political party to impose such a sys- 
tem internally, but the electoral law should avoid such an approach. 
However, approaches used in other organizations can be instructive in sug- 
gesting measures that would encourage the adoption of behaviour that 
promotes greater representational equity. They generally enhance rather 
than diminish the quality of candidates selected. 

For example, universities now identify applicants on entrance exams 
by number only; similarly, symphony orchestras carry out blind auditions 
with the musicians concealed from the judges. These procedures, which 
ensure that the evaluation of candidates is solely based on the quality of the 
performance and not influenced by sex, have resulted almost immediately 
in the selection of a greater number of women. Hence, such procedures 
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have not only eliminated systemic discrimination, but also have improved 
the overall quality of the successful candidates. 

At the federal level and in several provinces, government contracts are 
subject to employment equity provisions. For example, since 1986, the fed- 
eral government has had a policy on employment equity for suppliers to 
Supply and Services Canada: with some exceptions, contracts of a certain 
size must be awarded to suppliers who meet prescribed employment equity 
requirements. (Canada, Supply and Services Canada 1990) Another exam- 
ple of policy that helps bring about change is in workers’ compensation. Many 
provinces determine workers’ compensation premiums similarly to the way 
in which the insurance industry calculates premiums. Employers having 
a history of accidents below the industry average benefit from lower pre- 
miums, whereas those who do not conform to certain minimum standards 
of health and safety for their employees are penalized. The evidence shows 
that even in highly decentralized situations, organizations are able to engi- 
neer a change in attitudes and a new awareness of safer conduct which 
result in a lower incidence of accidents. Such approaches have proved to 
be highly effective in achieving desired outcomes in a variety of organizations. 
There is no reason to assume that parties would not respond to similar 
incentives, if analogous measures were adopted. 

Therefore, should the overall percentage of women in the House of 
Commons be below 20 per cent following the next federal election, we pro- 
pose that an incentive be adopted whereby registered political parties would 
receive an additional reimbursement based on the proportion of female 
MPs in their House of Commons caucus. The Canadian Advisory Council 
on the Status of Women offered a similar proposal to encourage greater 
participation of women in the electoral process: to increase the reimburse- 
ment of election expenses of registered political parties fielding a certain per- 
centage of women candidates. (Brief, June 1990) 

This provision would be applied as follows: if at either of the next two 
elections the percentage of women in the House of Commons has not reached 
20 per cent, any party with at least 20 per cent of its House of Commons cau- 
cus consisting of women MPs would be eligible for a higher rate of election 
reimbursement. This increased level of reimbursement would be equal to 
the percentage of that party’s representation of women. For example, a party 
with 25 per cent women MPs would receive an election reimbursement equal 
to 125 per cent of the reimbursement to which it would otherwise have been 
entitled. The bonus would be capped for each party at 150 per cent. The mea- 
sure would be dropped when the overall percentage of women in the House 
of Commons reached 40 per cent. It would be valid only for the two elec- 
tions following the next general election. How the parties pursued the objec- 
tive of increasing the representation of women in the House of Commons 
would be up to them; the law would not impose mandatory requirements 
on political parties. In other words, the focus of this approach would be on 
outcome, not on process. It recognizes that the parties face different issues, 
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and that their constitutions, organizations, structures, traditions and prac- 
tices vary. Finally, given that the dynamics of such a system are difficult to 
predict precisely, we recommend that the Canada Elections Commission 
review this measure after the third election, if still in place, and the Commission 
recommend to Parliament whether it should be retained or adjusted. 


Recommendation 1.5.11 


We recommend that should the overall percentage of women 
in the House of Commons be below 20 per cent following either 
of the next two elections, then: 

(1) at the two elections following the next election, the reim- 
bursement of each registered political party with at least 20 per 
cent female mps be increased by an amount equivalent to the 
percentage of its women MPs up to a maximum of 150 per cent; 
(2) this measure be automatically eliminated once the overall 
percentage of women in the House of Commons has attained 
40 per cent; and 

(3) following the third election, if this measure is still in place, 
the Canada Elections Commission review it and recommend 
to Parliament whether it should be retained or adjusted. 


Leadership Selection 


Historical Background 

The evolution of the leadership selection processes can be divided into 
three phases. The first phase was in the early post-Confederation period, 
when the selection of national party leaders was modelled on British prac- 
tices. National leaders from Sir John A. Macdonald to Arthur Meighen in 
the Conservative Party, and from Alexander Mackenzie to Sir Wilfrid Laurier 
in the Liberal Party, were selected by the retiring party leader in consulta- 
tion with senior party notables, caucus members and, most crucially, with 
the Governor General. 

The formal selection of the prime minister, and consequently the leader 
of the governing party, was seen as the prerogative of the Governor General. 
In 1896, for example, the Governor General Lord Aberdeen resisted pres- 
sures from the Conservative Party to have Sir Charles Tupper replace 
Mackenzie Bowell as leader. Although Bowell had been discredited within 
his own party, the Governor General was “determined not to see Tupper 
as the first minister”. (Courtney 1973, 37) The Conservative Party caucus 
persisted in its support for Tupper and Aberdeen agreed to appoint him 
prime minister. John Courtney suggests (1973, 39), “1896 was, for good rea- 
son, a key year in Canadian party politics, in so far as the governing party 
asserted with some success a claim to choose its own leader ... independent 
of vice-regal wishes”. 
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The role of the parliamentary caucus in leadership selection increased 
significantly when the Liberal Party was in opposition. Following the party’s 
defeat in the 1878 election, Liberal MPs pressured Alexander Mackenzie to 
resign. Mackenzie did so, and the caucus voted in Edward Blake as his suc- 
cessor. Laurier was selected Liberal leader in a similar fashion in 1887. 

The second phase of the leadership selection process began with the 
election of Mackenzie King as Liberal leader at a national party conven- 
tion in 1919. For the first time, the extra-parliamentary wing of a national 
party played a pivotal role in the selection of a leader. The move to a national 
leadership convention was partly a response by the party establishment to 
the deep divisions that had developed within the Liberal Party following the 
conscription crisis of the First World War. The party’s parliamentary cau- 
cus was dominated by MPs from Quebec; Laurier felt it important that his 
successor should come from English Canada so that the Liberals would not 
be reduced to a regional party from Quebec in the next federal election. 
This objective could not be met if the parliamentary caucus selected an MP 
from Quebec as Laurier’s successor. Laurier’s experience with the Liberals’ 
national policy convention of 1893 had “convinced him of its worth as a 
vehicle for uniting and strengthening the party”. (Courtney 1973, 60) With 
support from key members of the parliamentary caucus, Laurier was able 
to convince the Liberal Party that a national leadership convention attended 
by delegates from across the country would be the best forum for selecting 
a new leader who would keep the party united. 

In 1927, the Conservative Party held a national delegate convention to 
elect Robert Bennett as leader. Since then, except when Arthur Meighen 
took over the party leadership briefly in 1940, national conventions have 
been used to select national party leaders. The national convention was 
adopted to ensure the parties’ extra-parliamentary wings had greater partici- 
pation in important party activities, to make the internal party organization 
more democratic and to offset the regional weaknesses of party caucuses. 
(Perlin 1991 RC) These objectives remain valid today. 

The adoption of national conventions also altered the relationship between 
the party leader and the parliamentary caucus. As a result of being elected 
by a large number of party delegates representing the various constituent 
parts of the party and regions of the country, the leader was elevated to a 
status shared by no other member of the party. Members of Parliament were 
elected from single-member constituencies, but only the national party leader 
could claim to have been selected by a national constituency. Mackenzie King 
made frequent use of this fact when dealing with recalcitrant ministers who 
were excessively protective of their regional interests. (Bakvis 1991) 

The move to national leadership conventions as television events rep- 
resented a third phase in the evolution of leadership politics. The 1967 
Progressive Conservative convention, which saw the election of Robert 
Stanfield as leader, was the first to be nationally televised. As a result of 
changes in modern communication techniques, party leaders became the 
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medium through which party policies and ideas were conveyed to the elec- 
torate. Leaders became public persuaders and assumed greater responsi- 
bility for mobilizing support for their parties. 

Stanfield’s selection as leader was preceded by an intense struggle within 
the Progressive Conservative Party over whether the extra-parliamentary 
wing of the party could force a formal review of Diefenbaker’s leadership. 
Senior party strategists saw a leadership review mechanism as the only 
means available to remove Diefenbaker. Following the 1967 convention, 
the party amended its constitution to include a formal leadership review. 
This mechanism was used by some party members to challenge Joe Clark’s 
leadership in 1983. Although he won endorsement from 67 per cent of the 
delegates attending the 1983 national convention, Clark felt his support 
within the party was insufficient. He called a leadership convention, and 
was subsequently defeated by Brian Mulroney. The Liberal leadership 
review mechanism, first introduced in 1966, was used most recently by 
Liberal Party members who challenged John Turner’s leadership following 
the party’s defeat in the 1984 election. 

The constitution of the Progressive Conservative Party now provides 
for a formal leadership review following the party’s defeat at a federal gen- 
eral election. The Liberal Party’s constitution provides for an optional leader- 
ship review after every election, regardless of whether the party is defeated. 
While a successful leadership review normally requires extraordinary orga- 
nizational effort by those wanting to replace the party leader, the presence 
of the device serves to hold national party leaders formally accountable to 
their members. 

The leadership selection process in the New Democratic Party is unique 
among the three largest parties. Unlike the other two large parties, the NDP 
does not have the equivalent of a formal leadership review mechanism. 
However, at each biennial convention, the national NDP leader is elected as 
an officer of the party. A leadership vote, then, “is a regular and mandatory 
part of the convention agenda”. (Archer 1991a RC) No incumbent leader 
has been seriously challenged at a convention. 

The Reform Party of Canada has also adopted a formal review mech- 
anism in its national constitution. The party is required to hold a national 
assembly of its members every two years. At every assembly, delegates are 
asked whether they want a leadership vote to be called. If a majority of 
delegates support a leadership review, the executive council of the party is 
required to hold a leadership vote “not sooner than 3 months and not later 
than 6 months from the date of the vote held at the Assembly”. 

With the increased prominence of leadership conventions in Canadian 
politics, the third phase in the evolution of the leadership selection process 
has been accompanied by changes in the competitive nature of leadership 
campaigns. “The critical factor in this change has been the growth in the size 
of conventions and the broadening of the base of participation in delegate 
selection.” (Perlin 1991 RC) More than 2000 party delegates attended the 
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1967 Progressive Conservative leadership convention, and the same num- 
ber of Liberal delegates attended the convention that elected Pierre Elliott 
Trudeau in 1968. The number of delegates increased to 3000 at both the 1983 
Progressive Conservative and 1984 Liberal conventions. Approximately 
2500 delegates attended the 1989 NDP leadership convention and there were 
4600 delegates at the 1990 Liberal convention. In addition, the number of indi- 
viduals participating in the selection of delegates for the 1990 Liberal con- 
vention has been estimated at between 75 000 and 100 000. (Perlin 1991 RC) 

The role of national delegate conventions in selecting national party 
leaders in Canada contrasts sharply with British practices. British party 
leaders are selected by parliamentary caucuses. There are significant dif- 
ferences in the selection processes used by the Conservative and Labour 
parties, but in neither case is leadership selection seen as the responsibility 
or prerogative of the general party membership. 

U.S. presidential candidates are selected at national conventions, 
although the delegates do not cast ballots as individuals but as represen- 
tatives of their states. Unlike the Canadian practice, presidential candidates 
are not elected through a secret ballot, nor is the candidate with the lowest 
vote count on each ballot required to withdraw. 


Delegate Selection and Representativeness 
The increase in the number of delegates attending national leadership con- 
ventions has not necessarily been accompanied by a balanced representa- 
tion from the different socio-demographic groups. Considerable progress 
has been made, but gender parity in the composition of delegates attending 
national leadership conventions has not yet been achieved. At the 1983 
Progressive Conservative convention, 37 per cent of the voting delegates 
were women; the comparable number for the 1989 NDP convention was 
37 per cent, while 45 per cent of delegates attending the 1990 Liberal con- 
vention were women. Youth delegates have had disproportionate represen- 
tation at recent leadership conventions. In 1983, 40 per cent of voting dele- 
gates at the Progressive Conservative convention were youth; of the Liberal 
delegates in 1984, 31 per cent were under 30. (Wearing 1988, 204) The large 
number of youth delegates reflects the relative ease with which Liberal and 
Progressive Conservative campus clubs at universities and other educational 
institutions are accredited by the national parties. (Perlin 1991 RC) On the 
other hand, delegates from the New Democratic Youth organization attend- 
ing the NDP convention in 1989 represented only 2 per cent of convention 
delegates, although the actual proportion of those under 30 was higher. 
The NDP’s formula for sending constituency delegates to national 
leadership conventions also distinguishes the party from the Liberal and 
Progressive Conservative parties. The NDP permits “one delegate for every 
50 constituency members for the first 200 members, and one delegate for 
every 100 thereafter”. (Archer 1991a RC) The delegate selection process in the 
NDP skews the regional representativeness of the leadership convention. 
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During the 1989 leadership convention, more than half the voting dele- 
gates were from the western provinces, and a further 27.5 per cent came from 
Ontario. Delegates from Quebec made up 9.2 per cent and the four Atlantic 
provinces combined accounted for only 5.4 per cent of all delegates. 
Delegates from trade unions formally affiliated with the NDP represented 
18.4 per cent of the total number of delegates attending the leadership con- 
vention, while 4.6 per cent were from central labour organizations such as 
the Canadian Labour Congress. 

Concomitant with the rapid growth in the number of delegates attending 
national leadership conventions, there has been a dramatic increase in the 
categories used by the Liberal and Progressive Conservative parties to clas- 
sify delegates. There are as many as 18 separate categories. They can be 
grouped under three general headings: (1) ex-officio delegates, including 
members of the House of Commons, the Senate and provincial legislatures, 
elected officers of the national and provincial executives, and defeated candi- 
dates for the House of Commons; (2) delegates from the constituent parts of the 
national parties, such as women’s and youth organizations; and (3) delegates- 
at-large elected from local constituency associations. The proliferation of del- 
egate categories has raised the issue of multiple voting. (Perlin 1991 RC) An 
individual could conceivably cast several votes, depending on the number 
of categories into which he or she fits. The number of instances of multiple 
voting has not been documented, and the practice is likely not widespread. 
Yet the possibility of it occurring does not enhance the legitimacy of the 
delegate selection process. 

Local constituency association delegates constituted 53 per cent of the 
delegates attending the 1983 Progressive Conservative convention, and 54 per 
cent of voting delegates for the 1984 Liberal leadership contest. (Carty 1988a, 
84) Each constituency association of the Progressive Conservative Party could 
send six delegates to the national convention, while the comparable number 
for the Liberals was seven in 1984 and 12 in 1990. The NDP has six categories 
of delegates: constituency, affiliated union, central labour, youth, caucus and 
federal council. Two-thirds of the delegates attending the NDP leadership con- 
vention in 1989 were from the constituencies; one-fifth represented unions. 

Elected delegates play a far more crucial role in the selection of party 
leaders at leadership conventions than they did previously. As R.K. Carty 
notes, “traditionally ... leadership conventions appear to have been dominated 
by members of the party establishment”. (1988a, 85) The pre-eminent role 
of the party establishment has been replaced by campaign organizations 
dedicated to the leadership ambitions of single contestants. Increasingly, con- 
stituency delegates are elected as slates committed to a single leadership 
contestant. 


Assessing the Leadership Selection Process 


Elaborate constituency mobilization and organization techniques are critical 
to effective leadership campaigns. Leadership campaign organizations have 
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become highly professional. They maintain computerized data banks on 
the strength of delegates’ commitment to various contestants, and they 
conduct opinion polls to test the credibility of contestants and policies. 
Potential delegates are contacted and tracked using direct mail and telemar- 
keting. Leadership contestants are now obliged to establish local organi- 
zations in as many constituencies as possible to influence delegate selection, 
and national campaign tours have become indispensable to the serious 
contestant. Lengthy leadership campaigns culminate in convention-week 
events modelled on the U.S. presidential nomination conventions. This 
sophisticated approach to leader selection has been accompanied by intense 
media scrutiny and coverage. For a short period, major leadership aspirants 
receive considerable prime-time broadcast coverage, and their leadership 
qualities and policy ideas are assessed in detail by the print media. 

The media also give equal attention to the tactics and methods of leader- 
ship contestants. Recent leadership conventions have become highly contro- 
versial on two fronts. First, the practice by campaign organizations or special- 
interest groups of paying party membership fees to recruit instant party 
members who help elect sympathetic delegates or slates of delegates has 
undermined the integrity of the leadership selection process. These activ- 
ities have often occurred close to the delegate selection meeting because 
the parties do not have standardized or consistent membership requirement 
rules in place. The fluidity of membership requirements in most parties 
creates unnecessary opportunities for the use of questionable strategies in 
the leadership selection process. For example, individuals residing in one 
constituency can be provided with party memberships and transported to 
a delegate selection meeting in another constituency where they then vote 
to select delegates. During recent Liberal and Progressive Conservative 
leadership conventions, there were frequent media reports of delegate selec- 
tion meetings being packed with minors, non-voters and instant partisans. 
These members were mobilized for the specific purpose of supporting the 
leadership aspirations of individual contestants. They had no previous 
history of party activism, and they were not encouraged to participate in 
further party activities following the delegate meeting. Abuses of party 
membership rules and controversial mobilization techniques first became 
part of the public image of the leadership selection process because of media 
scrutiny of the competition between the campaign organizations of 
Joe Clark and Brian Mulroney during the 1983 Progressive Conservative 
race. (Carty 1988a; Martin et al. 1983) Among the new members recruited 
were minors and individuals from community shelters who had no previ- 
ous or lasting commitment to the party. (Graham 1986, 157-58) 

This is not to suggest that there are no merits to the ‘transformation of 
constituency politics’ as a result of changing recruitment techniques. The 
competitive pursuit of delegates by various campaign organizations across 
the country during the 1983 Progressive Conservative leadership race helped 
give the party an organizational presence in many constituencies where it 
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had been relatively weak. Moreover, competition to mobilize support for 
the election of loyal delegates has in many cases increased the participatory 
base of local constituency politics. (Carty 1988a) 

The highly competitive and open nature of delegate selection that char- 
acterizes leadership campaigns in the Liberal and Progressive Conservative 
parties is less prominent in the NDP. Only half the constituency delegate 
positions were contested during the 1989 NDP leadership campaign, and 
seldom did leadership contestants run a slate of delegates. Further, the 
delegate positions given to the trade unions were not contested publicly. 

The second controversial dimension of the selection process is the cost 
and financing of recent leadership campaigns. Large sums of money and 
resources are now needed by the campaign organizations of leadership contes- 
tants to mobilize support and ensure the selection of delegates. It has been 
estimated that the top two contestants during the 1990 Liberal leadership 
contest raised approximately $2 million each. Reliable estimates for the 
amount of money spent by the leading contenders for the 1983 Progressive 
Conservative leadership convention are difficult to obtain, because con- 
testants were not required to disclose what they spent or how much they 
raised. Neither of these national parties has required leadership contenders 
to provide full public disclosure of who contributed to their campaigns or 
in what amounts. 

The concern that the leadership campaign organizations are raising 
and spending excessive amounts of money must be weighed against con- 
tending and concurrent pressures from party members, and at times the 
public at large, that leadership aspirants engage in contestants’ debates 
across the country and provide frequent opportunities for the critical assess- 
ment of their views and policies. In response to these expectations, leadership 
contestants are often required to establish large organizations to ensure that 
they can accommodate the pressures for an open, accessible campaign. 

Both the NDP and the Liberal Party have moved toward partial public 
funding of leadership contests by channelling contributions to leadership 
campaigns through the parties, thereby making them eligible for a tax 
receipt. Receipted contributions to contestants for the Liberal leadership 
race in 1990, for example, totalled $1 954 958; contestants who channelled 
contributions to their campaigns through the party paid a total of $608 151 in 
“candidate levies”. (Reform Commission of the Liberal Party 1991, 16) 

The use of public funding for leadership conventions has become a 
source of controversy. First, legislation does not specifically provide for the 
use of the tax credit for such purposes. In a brief to our Commission, the 
Minister of National Revenue noted, ; 


while it cannot be doubted that expenses incurred by leadership candidates 
are expenses within the purposes for which the party has been established, 
the need for the channelling of the funds through the party in order to 
qualify for tax assistance gives the transaction an air of artificiality. 
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If itis Parliament's intent to allow tax-assisted contributions to be uti- 
lized in party leadership campaigns, consideration should be given to 
having the legislation clearly and directly reflect this intent. (Brief 1990, 7-8) 


Second, concern has been expressed that it is inappropriate for public 
funding to be used for leadership campaigns without implementing finan- 
cial disclosure and accountability rules that match those in the Canada 
Elections Act on election campaigns and party financing. 

The use of the tax credit system to help finance party leadership cam- 
paigns introduces a clear public dimension to the process. The tax credit helps 
leadership contestants raise funds from a broader base of party members than 
might otherwise be the case. This in turn may lower barriers for those who 
do not have access to substantial donors. 


Party Responses to Public Criticisms 

Political parties have made tentative efforts to respond to public criticism 
of the leadership selection process. Active party members appear to share 
the views of the electorate. A survey of Liberal delegates attending the 1990 
leadership convention showed a significant measure of support for either 
party or public regulation of the leadership selection process. Approximately 
half the delegates surveyed supported public regulation of the selection 
process. Just over two-thirds agreed that there should be at least partial 
public regulation of leadership selection, given parties’ important public 
responsibilities. Ninety per cent supported spending limits for leadership 
campaigns, a majority supported limits on the size of financial contributions 
to leadership campaigns and about 90 per cent wanted full public disclosure 
of contributions and expenditures. (Perlin 1991 RC) 

Several provincial parties have responded to public criticism by select- 
ing their leaders through direct election by all party members in good 
standing, although the new-found virtue of this approach may not be totally 
unrelated to the tight financial position of the parties at the time. Leaders 
of the Parti québécois were elected through direct election in 1985 and 1987, 
as were leaders of the provincial Progressive Conservatives in Prince Edward 
Island in 1987 and in Ontario in 1990. At its 1990 national convention, the 
Liberal Party of Canada adopted a policy resolution that supported the direct 
election of its next leader. The feasibility of the resolution is being examined 
by the party’s internal reform commission. Advocates of direct election 
argue this approach is more democratic, because it limits the influence of 
the party establishment over the selection of the leader and gives more influ- 
ence to rank-and-file members. Direct election of party leaders may also 
reduce the opportunities for abuse of membership rules. It is seen as a cred- 
ible mechanism for rebuilding public confidence in the leadership selec- 
tion process. At the same time, this process may dampen the considerable 
publicity and interest that typically surrounds a leadership convention. As 
well, direct election does not necessarily guarantee broader participation. 
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Lower-than-expected participation has been experienced in several provin- 
cial leadership conventions that used the direct election method. 

The parties have recently made efforts to regulate spending during 
leadership conventions. The NDP established internal spending limits of 
$150 000 per candidate for its 1989 leadership campaign. Contestants were 
required to submit a full account of expenditures and fund-raising activities 
before ballots were cast at the convention. None of the seven contestants 
exceeded the spending limit, but it is not clear that the expenses subject to 
the limit covered all the contestants’ major costs. (Archer 1991a RC) For 
example, several campaign organizations made extensive use of volunteer 
labour from trade unions, thereby reducing the need for paid professional 
staff. In addition, the party subsidized leadership aspirants, for example, by 
paying their travel costs. In short, the accounts of expenses submitted by the 
contestants did not show the total costs involved in the exercise. 

Spending limits of $1.7 million were set by the Liberal Party for its 1990 
leadership campaign. Other campaign rules prohibited the contestants’ 
campaign organizations from purchasing party memberships in federal 
constituencies, student clubs or women’s associations; nor were the orga- 
nizations allowed to incur expenses to help delegates attend constituency 
selection meetings or the national convention. The Liberal Party also estab- 
lished financial disclosure and transparency rules, but contestants were 
not required to indicate the specific source or size of contributions. 

These efforts at self-regulation have not assuaged concerns that the role 
of money in the selection of national leaders has the potential to under- 
mine the integrity and fairness of the process. At the same time, it remains 
difficult for party officials to enforce the rules that do exist. Once the cam- 
paign begins, control of the process and of the party is essentially in the 
hands of the leadership contestants. Unless one of the contestants launches 
a complaint before the party’s rules committee, the party has little direct 
authority to ensure that the rules are followed. 


Reforming the Leadership Selection Process 

The selection of national leaders is a central responsibility of our political 
parties. Current practices used to select national party leaders suggest three 
concerns: legitimacy, fairness and public confidence. The legitimacy of the 
leadership selection process is undermined when constituency delegates and 
supporters are recruited indiscriminately and without due regard to the 
dignity of individual citizens. The principle of fairness is undermined in 
leadership selection by the absence of credible or enforceable spending 
limits. Spending limits for parties and candidates are an integral part 
of electoral law in Canada. They ensure that the dynamics of electoral 
competition are not determined exclusively by the ability to raise and spend 
large sums of money. Public confidence is undermined by the absence of 
full and complete disclosure, particularly when public monies are used 
and when there is doubt that the rules are enforced. Full public disclosure 
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must mean more than the leadership contestants tabling general financial 
accounts to their parties after the leadership convention. Information is 
needed on the number and identification of individual contributors. Both 
delegates and the public should have the opportunity to fully assess the 
sources and sizes of the financial contributions that a leadership contes- 
tant receives. 

None of the large parties, provincially or federally, has a permanent set 
of rules and guidelines in place to govern their leadership selection processes. 
While the party constitutions may include some general provisions on the 
management of leadership conventions and campaigns, specific rules directed 
at the conduct of leadership campaigns such as delegate selection rules, spend- 
ing limits and disclosure rules are not established until the party leadership 
becomes vacant. Even then, there is no requirement that the parties put in 
place rules that set the parameters within which leadership campaigns raise 
and spend money and mobilize support during the selection of delegates. 
The absence of permanent or well-developed rules for leadership campaigns 
can mean that the drafting of temporary rules becomes the source of internal 
party conflict, whereby leadership campaign organizations lobby to have 
rules established which favour their interests. 

Several parties have set internal spending limits for recent leadership 
campaigns. Limits were issued as internal guidelines to be followed by 
contestants’ campaign organizations. While the national parties may want 
to see credible spending limits set and enforced, their ability and resources 
to meet this objective are modest. The value and intent of spending limits 
can be realized only if they have the sanction of law. This has been con- 
firmed to the Commission by many experienced party officials. The pres- 
ence of legal sanctions that enforce spending limits for leadership cam- 
paigns would be an effective deterrent to campaign organization excesses, 
in much the same way as spending limits in the electoral law have required 
parties and candidates to adjust the way they plan and implement cam- 
paign strategies based on their ability to spend a set amount of money. 

During our public hearings, representatives from the political parties 
stated that the leadership selection process must remain within the purview 
of political parties. They noted that parties are essentially private, self- 
regulating organizations made up of volunteers. Many interveners, 
however, submitted proposals for public regulation of the leadership selec- 
tion process. Among the proposals were recommendations on campaign 
spending limits, spending disclosure requirements, contribution limits, 
contribution disclosures, restrictions on sources of contributions and public 
subsidization of certain campaign expenses. 

The party processes and practices used to select leaders should reflect, 
and in fact affirm, the separate and distinct histories, traditions and cul- 
tures of each party. Accordingly, each party should be able to establish rules 
that are consistent with its structure, internal processes, membership base 
and revenue base. However, the leadership selection processes should not 
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undermine the principles of fairness and equity that are fundamental to 
our electoral process, particularly since public funding is involved. 

These considerations lead us to conclude that changes to the financing 
of leadership campaigns must be guided by two general objectives. First, 
minimum requirements should be set out in electoral law to ensure that 
leadership selection in all registered parties is guided by common values 
and principles that promote the integrity of the electoral process and that 
affirm the principle of fairness in electoral competition. To this end, require- 
ments for spending limits, financial disclosure rules and the use of the tax 
credit should be included in electoral law. 

In Chapter 6 of this volume, we recommend that spending limits for reg- 
istered political parties be based on $0.70 per registered voter. Based on the 
potential number of registered voters in 1990, parties nominating candi- 
dates in all constituencies would have spending limits of $12.63 million for 
the next federal election. Consequently, a spending limit that restricted 
each leadership contestant to 15 per cent of the party’s election expense 
limit would be approximately $1.89 million. This limit is consistent with the 
expenditures of leadership contestants for recent leadership campaigns by 
the large national parties and would be sufficient to allow leadership con- 
testants to engage in competitive, national campaigns. 

Leadership contestants would acquire access to the tax credit as a result 
of being accredited bona fide contestants by their parties. Further, the tax 
receipts would be issued by the party, rather than by representatives of the 
leadership contestants. Consequently, any financial surpluses accumulated 
by leadership contestants that represent any portion of the amount of polit- 
ical contributions that would have benefited from the tax credit, based on 
the spending limit established by electoral law or by the party, are essen- 
tially public funds. Consequently, such surpluses should revert either to 
the party, the party foundation or to a registered constituency association. 
The leadership contestant would decide where to assign her or his finan- 
cial surplus. For example, if spending limits for leadership contestants were 
$1.8 million and the contestant raised $2.1 million and spent $1.5 million, 
$300 000 of the $500 000 surplus would have benefited from tax credits. 
This amount would revert back to the party or any of its constituent ele- 
ments. The objective here would be to affirm that the use of the tax credit 
for the leadership selection process is very much the prerogative, privilege 
and responsibility of the registered party as a collectivity. | 

Ensuring adherence to these rules, given that they are founded on ideas 
and values central to our system of representative democracy, should be the 
responsibility of the Canada Elections Commission. In meeting this objec- 
tive, leadership contestants should be required to designate agents with 
responsibilities that are similar to those assumed by official agents for candi- 
dates during general elections. The appointment of such agents would ensure 
that the financial records of leadership contestants are maintained in accor- 
dance with generally accepted accounting procedures and principles and 
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the requirements of the Act. As a consequence, the financial activities of 
the leadership campaign organizations could be readily compared and 
assessed by party members. 

Second, the treatment of the leadership selection process in electoral 
law should be neither so restrictive nor so intrusive as to impair the capacity 
of individual parties to establish rules and processes that reflect their own 
distinct traditions and character. Consequently, parties must be provided 
with the opportunity to establish internal rules governing their leadership 
selection process. Some parties may choose to adopt rules that impose 
stricter financial disclosure requirements and spending limits for leadership 
contestants, for example less than 15 per cent of the party’s election expenses. 
Such rules could provide party members with further opportunities to 
assess the patterns of political contributions used by leadership contestants 
to finance their campaign organizations. Our recommendations are designed 
to meet each of these objectives. 


Recommendation 1.5.12 


We recommend that, as a condition of registration, the consti- 
tution of a party be filed with the Canada Elections Commission 
and include the following provisions: 
(1) only members residing in the constituency who are in good 
standing for 30 days before the date set for a meeting to select 
delegates for a leadership convention be able to vote for delegates; 
(2) for members who reside outside a constituency that is select- 
ing delegates for a leadership convention, only members who 
are in good standing at least six months before the date set for 
the meeting be able to vote for the election of delegates; 
(3) only members who are in good standing at least 30 days 
before the date set for the election of the leader through univer- 
sal suffrage of party members be able to vote for the election 
of the party leader; and 
(4) immediately on determination that the process for the selec- 
tion of a leader will be initiated, specific rules to govern the 
process be adopted by the relevant party authorities, including 
(i) obligations for leadership contestants to provide full 
disclosure of financial activities, including size and source 
of financial contributions of $250 or more in the aggregate; 
(ii) spending limits, which may be less than the 15 per cent 
of the election expenses permitted the party under the 
Canada Elections Act for the most recent federal general 
election; and 
(iii) requirements for a preliminary report by leadership 
contestants on their expenses and revenues on the day 
preceding the election of the leader. 


28 > 


Promina PAR TEES As PRAMARY PoLtiTriearLr OR'GANIZATI-ON'S 


Recommendation 1.5.13 


We recommend that the Canada Elections Act be amended to 
include the following provisions: 

(1) leadership contestants be required to file a report on 
expenses and revenues to the Canada Elections Commission 
within three months of the day the vote is held to select the 
leader; 

(2) spending by individual leadership contestants of registered 
parties not exceed 15 per cent of the election expenses permit- 
ted the party under the Canada Elections Act for the most recent 
federal general election; 

(3) each contestant for the leadership of the party be required 
to appoint an agent with responsibilities similar to those of the 
official agent of a candidate; 

(4) the spending limits for leadership campaigns take effect 
from the time the party sets and announces a date for the elec- 
tion of its leader, and apply to the date when the party leader 
is elected; 

(5) bona fide contestants for a registered party’s leadership, as 
determined by the party, be eligible to use the tax credit system 
in fund-raising activities, through a mechanism established by 
the registered party; 

(6) tax credits for leadership campaigns be issued only by the 
party, and the total amount of contributions to a leadership 
contestant for which tax credits are attributed not exceed the 
total spending limit established by the party for each leadership 
contestant; and 

(7) any portion of financial surpluses accumulated by leader- 
ship contestants that would have qualified for tax credits revert, 
at the discretion of the leadership contestant, to the registered 
political party, to the party’s registered party foundation or to 
one of the party’s registered constituency associations. 


STRENGTHENING THE ROLE OF POLITICAL PARTIES 


Codes of Ethics 
Political parties are subject to criticism for failing to correct behaviour that 
undermines confidence in the integrity of parties and the political process. 
A complaint that frequently arose in our hearings is that political parties 
are either unwilling or incapable of monitoring and enforcing fair proce- 
dures in party activities. The concern is that where incidents or allegations 
of misbehaviour arise, parties have been reluctant to assume responsibility 
for reviewing and revising the practices that gave rise to the allegations. 
Perceptions that parties may not accept the seriousness or immediacy 
of public concerns encourage suggestions that an increasing range of party 
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activities should be regulated. Public expectations of parties are more exten- 
sive and demanding than ever before, and the public’s judgements of party 
behaviour are no longer confined to the election period. Canadians increas- 
ingly perceive a public interest in how parties nominate candidates and 
select leaders, and also in the outcomes of these processes in terms of fair 
representation. Broadened public expectations challenge the parties to 
ensure that they address values that cut across party lines by conducting 
themselves in ways that instil confidence in the integrity and fairness of 
the political process. 

In responding to these increased demands for regulating internal party 
activities, the experiences of other kinds of organizations that face similar 
challenges are relevant. Many have responded by implementing codes of 
ethics, which are written statements of an organization’s basic values and 
principles of behaviour. Codes of ethics provide individual members of 
these organizations with a framework for evaluating daily practices and 
decisions. Although there is considerable variation in the scope and struc- 
ture of ethical codes and in the specific values they articulate, they all share 
two essential elements: an explicit statement of the organization’s values and 
principles, which are grounded in its philosophy, objectives and traditions; 
and an explicit statement that commits all members of the organization to 
these values and principles. 

While codes of ethics are increasingly commonplace for corporations, 
professional associations and public servants, there is little practical expe- 
rience of political parties adopting them. Nevertheless, there is much to 
commend a code of ethics to political parties. 

A code of ethics would establish an important organizational instrument 
of party governance, giving party executives and leadership a tool to man- 
age and give coherence to the behaviour, practices and standards of the party. 
A code of ethics would help foster and reinforce agreement with the funda- 
mental values that underpin and distinguish a political party. Acceptance of 
and commitment to the basic party principles and values are essential if the 
leaders of these large and decentralized organizations are to exercise effec- 
tive direction and ensure that members’ activities reflect their basic precepts 
and values. By specifically articulating these values in a code of ethics, and 
stating how they should inform the conduct of all members, parties could facil- 
itate and promote the shared culture that binds members to a party. 

A code of ethics would motivate appropriate behaviour and help peer 
pressure enforce an articulated and generally recognized set of behavioural 
expectations. In so doing, a code would enhance the ability of party lead- 
ers to promote compliance with and conformity to the party’s principles and 
standards. The codification of these standards and expectations would 
make it easier and more justifiable to impose sanctions for those who fail 
to uphold the code. 

With the adoption of a code of ethics would come the responsibility 
that party members conduct themselves in ways that reflect and reinforce 
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the basic philosophy and values of the party. This would facilitate evalua- 
tion of the party practices and rules and address any disparities between 
desirable standards and current practices. By establishing a framework for 
members to assess and re-evaluate their own and others’ conduct that might 
undermine confidence and respect for their political party, a code of ethics 
would provide not only the rationale, but also the justification for insisting 
that the party membership reform its procedures and seek affirmative and 
innovative ways of correcting problems. 

For example, a party might be committed to enhancing its representa- 
tional base to include more women and members of underrepresented 
groups, but its internal practices and procedures might pose unintended or 
unrecognized barriers to full participation. Setting out greater representative- 
ness as a basic value or principle in a code of ethics would enable members 
to identify barriers and to challenge those who maintain them. A commit- 
ment to fair representation, for instance, could be the basis for insisting 
that the party strengthen search committees or other mechanisms that enhance 
the party’s representative nature. 

Crystallizing the party’s basic values and principles in a code of ethics 
would be particularly valuable to party members who make difficult deci- 
sions in the competitive environment of electoral campaigns. It would enhance 
the incentive and inclination of party members to put the party’s long-term 
interest in protecting its integrity and public respect ahead of potential and 
illusive short-term gains. 

A code of ethics would also be a vehicle to promote internal discus- 
sion and debate about political practices in the light of the standards and 
principles the party has articulated. The very act of consulting other party 
members and discussing the activities with reference to a code of ethics 
would foster reflection on members’ and parties’ practices. Members who 
have ethical concerns about the practices of others within the party would 
also have a basis for criticizing and resisting these practices. These steps 
are crucial for modifying behaviour within parties and for altering 
perceptions about the appropriate criteria for making decisions. 

The affirmation of a party’s basic principles and values in a code of 
ethics would help bind members to the common purpose of strengthening 
the party and affirming its integrity. A willingness to uphold its basic standards 
would be seen as a strong commitment to the party. 

Another important contribution of a code of ethics would be to infuse 
the value of party membership with greater importance. Unlike western 
European party systems, which encourage and promote meaningful mem- 
bership in all party activities, Canadian parties are criticized for placing 
too great an emphasis on the voting capacity of members in leadership and 
nomination activities, at the expense of their contribution to the more gen- 
eral objectives and functions of the party. A code would encourage parties 
to evaluate the importance of membership by determining what guide- 
lines and principles should govern it, including the role of members in 
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leadership and candidate selection processes. The requirement that the 
executive enforce the code’s principles and establish sanctions for viola- 
tions would encourage more serious consideration of members’ responsi- 
bilities and obligations. Furthermore, the responsibility of each member to 
evaluate his or her own practices in relation to the code would contribute 
to the significance of membership by making each member a vital part of 
the organization in all aspects of the party’s operations. 

Separate codes for each of the political parties would seem preferable. 
A code of ethics should affirm rather than impair the distinct political his- 
tories and cultures of the parties. The very existence of a large number of reg- 
istered political parties in Canada is indicative of the diversity of ideas and 
values they represent. Each party has established its own organizational 
and structural traditions to accommodate the representational objectives of 
its members, candidates and leaders. Further, separate codes that are more 
reflective of the parties’ own unique histories would engender more sym- 
pathetic support from party members to their code’s ideals and values. 

Nonetheless, codes for different parties would likely include a number 
of common themes. For example, ethical codes might provide statements 
about the rights and obligations of membership, establish standards for 
recruiting candidates and leaders, outline the norms that should govern 
these processes, establish guidelines for soliciting contributions, articulate 
principles to assess election advertising campaigns and establish guidelines 
for mobilizing the vote on election day. 

A code of ethics would help reconcile public demands for greater regu- 
lation with the legitimate desire of parties to manage their internal affairs. 
It would allow the parties to respond to the concerns underlying demands 
for regulation in a way that does not undermine their capacity to organize 
their internal operations. Implementing a code of ethics would represent 
a more assertive and deliberate response to the perceived problems than 
promising internal reforms that may or may not take place. 

Public confidence requires that the basic election rules be clearly articu- 
lated in a fair and transparent regulatory framework. Normative expecta- 
tions, however, may not be satisfied simply by conforming with established 
laws. Legal requirements represent the minimum standards that have to be 
obeyed without penalty. Although obeying the law is a requisite for appro- 
priate conduct, it does not in itself exhaust obligations. Consequently, polit- 
ical parties will always be subject to demands that activities be regulated 
when these activities appear to depart significantly from public expectations 
of appropriate conduct, or when parties are perceived as being incapable 
of or unwilling to modify the offending practices. 

For example, serious concerns were raised about the way party members 
conduct themselves during elections. These criticisms cannot be addressed 
easily by regulations. Elections are activities in which parties should be 
given as broad a margin as possible to promote policies and platforms and 
to distinguish themselves from their partisan rivals; it would therefore be 
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difficult, and arguably ill-advised, to regulate party election strategies and 
tactics. Nevertheless, the integrity of the electoral process is threatened by 
public concerns that election advertising is deceptive, that it cheapens the 
electoral system and alienates voters, or that suspect election practices are 
used to manipulate and exploit certain groups of voters. 

A critical factor in determining the effectiveness of codes of ethics is 
enforcement. If codes are to constitute a meaningful and useful organiza- 
tional tool for party leaders, exhortations to engage in appropriate behaviour 
are insufficient. Parties face a challenge in enforcing their codes, particu- 
larly in light of the parties’ dispersed nature and their essentially volunteer 
character. Enforcement must reflect the objectives, structure and culture of 
the political party adopting a code of ethics, but certain steps could maxi- 
mize the effectiveness of a code in encouraging ethical reflection in decision 
making. 

For example, constituency associations could establish procedures to 
review complaints from members that other members or party officers have 
not acted in accordance with the code. Mechanisms should also be estab- 
lished to interpret the code and its application in particular circumstances. 
Parties may wish to introduce a division of labour between local associa- 
tions and the national executive in making recommendations and imposing 
sanctions or penalties. For example, parties might require that the local 
constituency association assume responsibility for making immediate rec- 
ommendations on whether a nomination convention was conducted fairly, 
but allow the national executive, through an appeal mechanism, to make 
the final determination and decide on appropriate penalties or sanctions. 
The penalties parties could establish for non-compliance might include, 
for example, reprimand, disqualifying membership, suspending member- 
ship or revoking membership. When party officers or candidates violate 
the code, penalties could include reprimand, disqualifying candidates from 
nomination or leadership, prohibiting members from serving in an official 
party capacity, disqualifying elected delegates, revoking membership or 
nullifying the result of a selection process. 

Both the development and the implementation of a code of ethics within 
a party could be made the primary responsibility of an ethics committee. 
Representation on the committee would come from the party’s national 
executive and the constituencies. The ethics committee would consult exten- 
sively with party members and officials on the contents and purposes of the 
party’s code, and assist in publicizing the code throughout the member- 
ship. In this way, the participatory qualities and mobilization attributes of 
the code could be enhanced. The presence of an active, credible ethics com- 
mittee within the party would increase the prominence and meaning of 
the code as a determinant in how party members and officials participate 
in electoral and political activities. The ethics committee could be used as 
a forum to promote the code as an instrument for attracting new members 
to the ideas and values represented by the party. 
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Parties might also require an ethics committee to submit annual reports 
to either the leadership or the general membership of the party. These 
reports would provide valuable information on common problems and 
concerns that the party might wish to redress by internal reforms or amend- 
ments to the code. In addition, this information would be valuable if the 
national party wished to hold advisory or educational meetings on the 
state of compliance with the code. 

Satisfying public and party expectations requires effective leadership 
capable of frank appraisals of whether party conduct and members’ activities 
satisfy expectations. Although legislative reforms should accompany chang- 
ing ethical expectations, electoral law can and should go only so far in 
encouraging certain kinds of behaviour. A code of ethics would give lead- 
ership the tools for promoting and enforcing — and members a clearer sense 
of obligation to — the principles of the party. Whether motivated by a new 
sense of public and party responsibility or by enlightened self-interest 
to reform activities before public confidence declines further, the articu- 
lation of acceptable standards of behaviour for members, parties and 
local associations would go a long way toward instilling public and mem- 
ber confidence in the integrity of political parties. In short, it would give par- 
ties an effective way to manage their own conduct and forestall increased 
demands for regulation. 


Recommendation 1.5.14 
We recommend that 


(a) each registered party adopt a code of ethics; and 
(b) each party set up an ethics committee to help ensure adher- 
ence to and promotion of the code. 


The Policy Development and Education Roles of Parties 

Since Confederation, the meaning and substance of party membership have 
changed considerably. In the early years, and indeed well into this century, 
membership in a political party was not determined by fees or formal member- 
ship requirements. Yet from the 1870s onward, the partisanship of indi- 
viduals was easily defined. Party membership served political, economic 
and social functions. Members from competing parties engaged in frequent 
and open debate. Dedicated members gave parties a permanent and mean- 
ingful presence in community life. 

With the decline of broadly based parties enjoying a strong organiza- 
tional base in local constituencies came a decline in partisan identification. 
In more recent decades, the value and meaning of party membership 
have changed further as many citizens have found other ways of engaging 
in political action through interest groups, which have redirected their vol- 
unteer energies away from parties and toward other private organizations. 
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Based on the recent history of the leadership and candidate selection 
processes, party membership is seen less as an integral facet of partisan 
politics and more as a useful instrument for mobilizing support for an 
individual wanting to become a party candidate, leader or officer. New 
members are recruited for the specific purpose of providing votes for an indi- 
vidual. In such cases, membership recruitment is not designed to bind new 
members to the ideas of the party, but to advance the electoral aspirations 
of individuals. To this extent, membership recruitment is not primarily a 
function performed by parties in a collective sense. Parties benefit, of course, 
but the benefits may be only short-term. 

For the Liberals, Progressive Conservatives and the NDP, recruitment 
of members and administration of membership lists are handled at the local 
or provincial level. None of the three national party organizations has a 
single centralized membership list. Membership fees and formal require- 
ments in the Progressive Conservative Party are established by local con- 
stituency associations. The Liberal Party’s approach to membership rules 
varies from province to province: “some provincial organizations, such as 
the Liberal Party of Canada (Québec) and the four western provinces, have 
centralized membership lists and fees; others, such as Ontario, traditionally 
have not, although all the provincial parties are supposedly moving to cen- 
tralized memberships”. (Wearing 1988, 193) Membership fees and require- 
ments in the NDP are determined by the provincial organizations. 

The absence of centralized party lists limits the ability of national party 
organizations to provide services to or communicate directly with their 
members. In fact, the national parties do not possess precise estimates of the 
number of party members whose membership fees are paid up. None of the 
three largest parties have a regular means of communicating directly with 
their members or of informing them about the activities and objectives of 
the national party organizations. The national executive of the Progressive 
Conservative Party uses a number of informal devices to communicate 
with some members. For example, the minutes of the national executive 
meetings are frequently distributed to all constituency presidents and secre- 
taries, and regional vice presidents have been given some responsibility 
to report to members on the activities of the national party. The NDP national 
executive restricts communications with the general party membership to 
financial reports and policy statements made by party executives at biennial 
party conventions. The national president of the Liberal Party makes an 
oral report on party activities at biennial policy conventions. These weak 
linkages among the national party organizations, the constituency associa- 
tions and the party members impede the ability of individual parties to 
instil the distinct party culture, ideas and values that attract committed, 
dedicated members. On too many occasions, individuals joining political 
parties are given responsibilities only during the relatively short periods of 
electoral competition. As noted by one party official in 1989, “if everyone 
who works on an election arrived on our doorstep tomorrow morning, 


29:2 
R Eseriorrk’ MENG) + Ee Cr OR Ag Dab Mio. e R AIGLY 


three years away from an election ... we wouldn’t know what to do with 
them” (quoted in R. Pelletier 1991 RC). After the election has been called, 
fought and concluded, party members become isolated from the day-to- 
day activities of the party organization, and they are provided with few 
incentives to be active participants in party affairs. 

Levels of political voluntarism and activism remain relatively high in 
Canada, but the number of individuals joining parties and committing 
themselves to partisan politics is declining. (Nevitte 1991 RC) This stands 
in contrast to developments in some other countries, where membership 
in both small and large parties has actually increased. (Selle and Svasand 
1991) For many Canadians, political parties are not seen as plausible insti- 
tutions for organizing and managing collective political action. 

As Jane Jenson argued, during the debate leading to adoption of the 
1974 reforms, “the idea that parties might serve as a bridge between indi- 
vidual citizens and the state remained a somewhat foreign concept in federal 
politics”. (1991b RC) The main concerns at the time were controlling the 
costs of election campaigns and ensuring that the parties had adequate rev- 
enue for that purpose. Party registration had been introduced in 1970, and 
political parties were implicitly recognized in the regulations for election 
broadcast advertising and the tax credit. Nevertheless, “this recognition of 
parties did not necessarily emerge from any philosophy that the parties 
were important national institutions nor pay any systematic attention to 
them as actors with responsibilities for the health of the Canadian polity”. 
(Jenson 1991b RC) 

The dilemma is that the core of the party organization is concerned pri- 
marily with elections; it is much less interested in discussing and analysing 
political issues that are not connected directly to winning the next election, 
or in attempting to articulate the broader values of the party. 

An important step in strengthening parties as primary political orga- 
nizations is for parties to reaffirm the value and dignity of membership as 
an integral part of partisan politics. The parties need to recapture their posi- 
tion and reassert their role in the realm of political education, policy devel- 
opment and value articulation, including the creation of broader partisan 
networks. An element of current popular sentiment would like to see pol- 
itics and political parties removed as much as possible from the making of 
public policy; the continued health of our democracy, however, requires 
that people in Canada become more involved in political life through polit- 
ical parties. One means of doing so would be to encourage political parties 
to develop an institutional base for engaging individuals in activities less 
clearly linked to short-term electoral considerations. 

In most western democracies, political parties do not limit their activ- 
ities to electoral contests. They educate and mobilize core supporters and 
party members through conferences, seminars and specialized publications, 
they prepare for the logistics of governance and, in the case of parties in 
power, they go beyond the bureaucracy to tap into networks of knowl- 
edgeable supporters on specific policy matters. 
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Fulfilling these needs is generally recognized as important for the well- 
being of both parties and democratic governance. For this reason, political 
parties in most democracies have the capacity to draw on well-developed 
networks of expertise, and to engage in the political education of their own 
members and party sympathizers on major issues. This capacity for dis- 
tilling and disseminating knowledge often has an institutional base, either 
formally within the party as in many European countries, or in one or more 
centres outside but still closely allied to the party or to key figures in it, as 
in the United States and Great Britain. That these activities are deemed 
important by governments and the public is shown by the fact that a 
number of jurisdictions fund parties directly through grants or allowances 
in non-election years. 

The Federal Republic of Germany introduced annual funding in 1959. 
Although the Constitutional Court ruled in 1966 that public funding for 
activities other than election campaigns was unconstitutional, the following 
year the Party Law was adopted providing reimbursements to parties that 
resemble annual funding: 40 per cent is paid immediately after the election, 
10 per cent the second year, 15 per cent the third year, and the remaining 
35 per cent in the last year before the next election. The Party Law also provided 
for annual block grants to the foundations associated with parties that gained 
at least 5 per cent of the vote in an election. (Pinto-Duschinsky 1991 RC) 

Annual funding of political parties was introduced in France in 1988. 
The fund is distributed in two parts. The first is allocated to parties repre- 
sented in the National Assembly and the Senate on the basis of the num- 
ber of seats they hold. The remainder is assigned to parties that had at least 
75 candidates in the last National Assembly elections, and is allocated on 
the basis of their results in the first round of those elections. Italy, Sweden 
and Austria also fund political parties through annual payments. In the 
Netherlands, annual payments are made only to support party foundations 
rather than the parties. (Wolinetz 1991) 

Three Canadian provinces, Quebec, New Brunswick and Prince Edward 
Island, provide annual funding to political parties. Quebec introduced its 
system in 1975. All “authorized parties” receive a monthly “allowance”, 
and section 83 of the Quebec Election Act states, 


The allowance shall be used to reimburse the expenses incurred by the 
parties for their current administration, the propagation of their political 
programs and the coordination of the political activities of their members; 
it shall be paid only if the expenses are actually incurred and paid.° 


New Brunswick has provided annual funding to parties since 1978. 
Parties qualify if they are represented in the Legislative Assembly or have 
had at least 10 candidates at the last election (the province has 58 con- 
stituencies). The amount of the annual grant is determined by multiplying 
the number of votes cast for the party’s candidates at the last election by 
an amount stipulated in the Political Process Financing Act (the amount is 
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adjusted annually to the consumer price index).° In Prince Edward Island, 
parties qualify for annual grants only if they hold at least two seats in the 
32-member Legislative Assembly.’ 

Political parties at the federal level in Canada have generally been able 
to raise much larger amounts of money than in the past. Their capacity to 
do so has varied over time, and at the end of 1989 two of the larger parties 
had an accumulated deficit. In these circumstances, there is little reason to 
believe that parties will shift resources to the kind of activities that would 
strengthen their role as primary political organizations — activities such as 
promoting political participation, education and policy development. As 
Michael Robinson, Chief Financial Officer of the Liberal Party, stated with 
regret at our seminar on election and party financing: “Political parties in 
their current structure, faced with competing demands for funds, will 
always put them to electoral purposes as opposed to long-term policy 
development or value articulation.” 

Institutions for such long-term policy development in other democracies 
are important in several respects. Their advice to party leaders on alterna- 
tive policies is not dictated by short-term electoral considerations. They 
provide the space to re-examine policy directions in a manner that does 
not imply that a change is necessarily forthcoming and does not elicit or 
require an immediate response by groups or competing parties. They give 
party leaders important connections to wider networks of people in uni- 
versities and the private and non-profit sectors, individuals who are not 
necessarily party members but who are part of a broader constituency sym- 
pathetic to the general aims and values espoused by the party. These insti- 
tutions engage in political education by holding seminars and conferences 
on significant policy problems, publishing periodicals dealing with party 
philosophy and policy issues and by regularly bringing core party mem- 
bers, including cabinet members and MPs, into contact with experts from 
outside the party. These institutions also help newly elected governments 
with the transition period by preparing the party leadership for the logis- 
tics of implementing the party’s policies and programs. They play the crit- 
ical role of recruiting and developing individuals who are skilled, sympa- 
thetic and familiar with the problems of democratic governance, and who 
can be placed in key positions within the government. 

These institutions therefore supply the capacity both to help develop 
the party’s philosophy and to help implement it. They also help strengthen 
the presence of the party in those sectors of society where the political party 
may not find ready acceptance as a strictly electoral machine. In short, these 
organizations provide a buffer in which the party leadership, legislators, 
the extra-parliamentary party and citizens can interact and communicate 
with each other. 

In most democracies, political parties have the capacity to engage in these 
activities either through formal institutes or through less formal means — 
that is, informal but fairly direct alliances between an outside institute and 
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the party. For the most part, however, Canadian political parties lack this 
capacity for political education and policy interpretation. This includes the 
NDP — the party that usually prides itself on its stance on issues. Overall, 
Canadian political parties have a reputation for being weak other than in 
the performance of electoral functions. 

The reasons for this situation are many and complex. The Liberals and 
Progressive Conservatives, and to a degree the NDP as well, in seeking to 
bridge disparate interests and social cleavages, have not always developed 
firm positions on issues. The free trade issue in the 1988 election, however, 
shows that parties are certainly capable of doing so under the right circum- 
stances. In Canada, moreover, the lower levels of party identification and 
the higher levels of volatility and turnover, especially at the constituency 
level, make parties and individual MPs even more sensitive to short-term 
factors than legislators in Great Britain or the United States need to be. (Blake 
1991 RC) The levels of electoral volatility for these countries are contrasted 
in Figure 5.1. There is also Canada’s geography: like the population, parties 
are physically dispersed, making it difficult to find the time and resources 
to engage in political dialogue. 

Canada does have a number of institutes and foundations with man- 
dates to undertake public policy research, including the C.D. Howe Institute, 
the Institute for Research on Public Policy (IRPP), and the Fraser Institute. 


Figure 5.1 
Legislative turnover in Canada, the United States and United Kingdom: 
percentage of seats changing party, 1950-1990 
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Source: Adapted from Blake 1991 RC. 
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However, these organizations have generally attempted to depict them- 
selves as non-partisan. Furthermore, except at the most senior level, they 
have few direct or even indirect links with political parties. In part this 
relates to the development of a political culture in which it is not consid- 
ered good form to be linked explicitly with a specific party or movement. 
Some institutes, such as the IRPP, were created in the early 1970s when 
many people felt distinct political beliefs were no longer important. “The 
end of ideology”, as one analyst put it, (Bell 1960) led to a commitment to 
non-partisan, technocratic solutions to social and political problems. 

The absence of party links also relates in good part to the institutes’ 
status as charitable organizations for tax purposes. Under Revenue Canada 
rules (Canada, Revenue Canada, Taxation 1987), any educational activities 
engaged in by a charitable organization must not “include the dissemina- 
tion of information directed toward achieving a political purpose”. The 
effect has generally been to make boards of directors of research institutes 
wary of taking what could be interpreted as a political stance. In contrast, 
in the United States, foundations formed under section 501(c)(3) of the 
Internal Revenue Code, can accept unlimited tax-deductible contributions, 
yet still engage in political education, as long as they do not participate 
directly in election campaigns. (Lindquist 1989) 

It could be argued that no matter how compelling the case for parties 
to have their own foundations, the exigencies of day-to-day electoral poli- 
tics override any interest Canadian political parties might have in creating 
them, and further, that it would be unwise to force parties to accept some- 
thing they do not want. This conclusion is open to question. Indeed, the 
best evidence of the need for party-based institutes is that all the large 
national parties have made efforts to create such organizations in the past, 
and have expressed interest in continuing such efforts. 

The Liberal Party in the late 1960s and again in the 1980s launched a 
program of political education revolving around seminars and after their 
defeat in 1984, published a periodical entitled De Novo, drawing on contrib- 
utors from within and outside the party and the academic community. 

In the early 1980s, following the defeat of the Progressive Conservative 
government under Joe Clark and stimulated by the view that neither the 
parliamentary research office nor any of the institutes had been of any help 
in preparing the party for the transition from opposition to government, a 
group of Progressive Conservatives headed by Frank Oberle launched the 
National Foundation for Public Policy Development. It received letters 
patent and held its first official meeting on 14 May 1982. A conference was 
held in the fall of that year and a newsletter begun, but the foundation 
received an apparently fatal blow when its application for charitable tax 
status was rejected by Revenue Canada. At about the same time, the party 
was beginning to mobilize for the next election and funding for the foun- 
dation became a low priority, with the result that it disappeared soon after. 
(Lindquist 1989) 
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The NDP has an affiliated institute, the Douglas-Coldwell Foundation. 
However, the links between the foundation and the party are weak, in part 
because the Douglas-Coldwell Foundation does not wish to compromise 
its charitable tax status, and in part because the Foundation undertakes 
only limited activities. In addition, the leadership of the NDP has not been 
able to develop a strategy that would make effective use of the research 
and policy resources of the Foundation. Instead, the approach used by the 
party has tended to see policy development as one dimension of the short- 
term focus of adversarial politics. Policy research and development are the 
basic responsibilities of senior party officials who either report to the party 
leader or members of the parliamentary caucus. Despite the ideological 
cohesiveness between the Foundation and the NDP, there has been no cred- 
ible bridging of the two separate organizational traditions and interests. 
The presence of the Douglas-Coldwell Foundation and the limited use the 
NDP has made of it show the inability of the Canadian party system to 
establish a strong institutional basis that develops and presents cogent, 
long-term and well-developed policy alternatives to Canadian voters. 
Encouragingly, there are discussions on revitalizing the Douglas-Coldwell 
Foundation and giving it a more meaningful role. 

In sum, the failure of the large national parties to engage in political 
education has limited their opportunities to accommodate and mediate 
conflicting representational needs. They lack well-established networks of 
knowledgeable supporters who can provide advice on policy problem 
and policy implementation, or promote and defend the trade-offs that con- 
stitute an inherent part of sound public policies. In the absence of such 
opportunities to participate in the political process, many individuals have 
pursued their particular visions through specialized interest groups. 

The experience of several other countries serves as a useful guide to 
strengthening political parties as primary political organizations. The links 
between parties and their members need to be revitalized and broadened, 
and the capacities of parties to develop public policies must be enhanced. 
From an institutional point of view, this is best accomplished under the 
auspices of a party institute or foundation that would be separate from the 
party’s day-to-day and short-term electoral activities. The creation of party 
foundations by large registered parties would make a valuable contribution 
to our society. 

Party foundations would have a mandate to engage in political edu- 
cation and to develop and articulate alternative policy responses to public 
issues. They would be linked to their parties, but would nonetheless operate 
under separate boards of directors. The party itself would determine the pro- 
cess for selecting and appointing board members. For example, the party 
leader or any parvy officer could be appointed to the board of directors. 
The boards would be responsible for appointing the directors, approving 
the program of activities of the organizations and, with the directors, have 
control over and responsibility for the budgets. The directors, in consultation 
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with the boards, would be responsible for developing and implementing 
programs of activities consistent with the mission and goals outlined in 
their constitutions and for maintaining liaison with their party leaders, the 
parliamentary parties and the constituent parts of the parties. To ensure a 
consistent and credible organizational presence, the constitutions of the 
foundations would have to meet the corporate requirements established 
for non-profit organizations as identified in the Canada Corporations Act. 

Paradoxically, the contribution of foundations to parties will be enhanced 
if a certain space is provided between these organizations and the parties. 
On the one hand, this is imperative to give the flexibility, credibility and 
autonomy of action necessary to engage in meaningful policy development 
and education, and to attract sympathetic but non-partisan talents. On the 
other hand, parties and their leaders must be protected from attacks and 
criticism if and when alternative public policies are explored and discussed 
within their respective foundations. 

In recommending that political parties establish party foundations or 
strengthen their existing foundations, we envisage a mission that would 
include the following kinds of activities: 


e acting as a critical institutional base for a series of networks extending 
into different policy fields, and drawing on specialists from various 
sectors to provide sources of advice for the party executives and leader- 
ship to generate new ideas, and to examine the feasibility of imple- 
menting the party’s policies; 

e acting asa base for identifying and recruiting knowledgeable individu- 
als with expertise in specific policy fields, in the programs and opera- 
tions of government, and with the skills needed to support government 
leaders and to assist a party in the transition from opposition to 
government; and 

e acting as a forum in which the party leadership can interact with 
various constituents of the party to help chart policy initiatives and to 
mobilize support in a manner that would not be possible in formal 
policy conventions or in government. 


Recommendation 1.5.15 
We recommend that 


(a) registered parties be encouraged to create party foundations; 
(b) the purpose of the party foundations be: 
(1) to provide registered parties with a permanent institu- 
tional base for the development and promotion of policy 
alternatives; 
(2) to bring together party members to participate in sem- 
inars and conferences on public policy issues; 
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(3) to maintain a publication program to promote the edu- 
cation of party members; 
(4) to serve as a source of policy and research advice to reg- 
istered parties in their roles as opposition and government 
parties; and 
(5) to assist registered parties during transitions from oppo- 
sition to government, and from government to opposition; 
and 

(c) to be eligible for direct and/or indirect funding, party foun- 
dations be required: 
(1) to meet the requirements for a non-profit organization 
established under the Canada Corporations Act; 
(2) to have a constitution separate from their party’s, explic- 
itly stating the mission and goals of the organization, out- 
lining procedures for selecting board members and the 
director, and providing a reasonable degree of autonomy 
to allow for and encourage the free flow of ideas and debate 
on important issues; 
(3) to have a board of directors that represents the con- 
stituent parts of the party including, if the party so decides, 
the party leader or any party officer; 
(4) to have specific provisions prohibiting the director and 
other full-time personnel from participating directly in the 
preparation of election-related material or in the conduct 
of election campaigns, unless they take unpaid leave from 
their positions; 
(5) to present annual rons to the Canada Elections 
Commission on their activities and programs, including 
full disclosure of all revenues, expenditures and contribu- 
tions, consistent with the financial disclosure requirements 
for political parties; and 
(6) to prohibit any transfers of funds from the foundation 
to the political party other than for specific administrative 
services provided by the party. 


Each foundation’s constitution would be submitted to the Canada 
Elections Commission. In addition, audited financial statements and an 
annual report detailing the foundation’s activities would be published and 
submitted to the Canada Elections Commission. 

Funding would be in part through a system of annual payments from 
public funds to each party’s foundation. The threshold for such funding 
would be a requirement that a registered party receive at least 5 per cent 
of the popular vote in the preceding election. The annual payments to foun- 
dations would be equal to $0.25 times the number of votes a qualifying 
registered party received at the previous general election. If such a system 
were now in place, the annual payments would total $3.04 million and 
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would be allocated to the parties as follows: Progressive Conservative Party, 
$1 569 674; Liberal Party, $879 122; and New Democratic Party, $589 979. 

Party foundations should be encouraged to solicit funds from private 
sources, whether they are individuals, businesses, unions or private foun- 
dations. The foundations could also benefit from existing trusts and endow- 
ments held by registered parties where limited use has been made of such 
funds. To this end, it would be necessary to amend the Income Tax Act to pro- 
vide that registered party foundations are eligible for the tax credit allowed 
for donations to charitable organizations. This tax incentive could well be 
useful in encouraging contributions from those who might be more inclined 
to support a party foundation than to donate to a party. Under this scheme, 
political parties and party foundations would be encouraged to solicit con- 
tributions from different sources. 

However, in receiving this special status the foundations should meet 
the conditions required of charitable organizations registered under the 
Income Tax Act to ensure that the annual grants received by the founda- 
tions are used to fulfil their purpose and mission. A circular on the role 
and responsibilities of charitable organizations issued by Revenue Canada 
states that: 


to ensure that most of a charity’s funds are used for charitable purposes, 
to discourage inappropriate accumulations of capital, and to keep admin- 
istrative expenses to a reasonable level, the Act requires all charities to 
satisfy an annual minimum expenditure test which is based on what hap- 
pened in the prior year. Every “registered charity” is required, each year, 
to have expended its “disbursement quotas”. (Canada, Revenue Canada, 
Taxation 1985, 10) 


The term “disbursement quotas” is defined in paragraph 149.1 (1)(e) of 
the Act. The quotas are used, in part, to calculate the dollar value of dona- 
tion receipts in the preceding year, subject to certain exclusions. Specifically, 
charitable organizations are required “in any taxation year, [to] expend 
amounts that are equal to at least 80% of the aggregate of amounts for 
which it issued donation receipts in its immediately preceding taxation 
year”. (Canada, Revenue Canada, Taxation 1985, 3) Further, to ensure they 
have credible administrative structures in place that can co-ordinate and 
implement their diverse responsibilities, the organization and composition 
of the board of directors of the foundations should be consistent with the reg- 
istration requirements for charitable organizations. 


Recommendation 1.5.16 
We recommend that 


(a) public funding be provided for registered party founda- 
tions, subject to the threshold of a registered party having 
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at least 5 per cent of the national vote in the preceding elec- 
tion, in the form of an annual grant of $0.25 for each vote 
received by the registered party in the preceding election; 

(b) the application for the creation of a party foundation be 
presented to the Canada Elections Commission by the regis- 
tered party; 

(c) a registered party that has not set up a foundation be inel- 
igible for the annual grants; 

(d) if the foundation is set up in any calendar year following 
a general election, the foundation be entitled to the total 
annual grant for that year; 

(e) the Income Tax Act be amended to provide that contribu- 
tions to registered party foundations be eligible for a tax 
credit on the same scale as the credit that now applies to 
donations to charitable organizations; 

(f) foundations be obliged to comply with the requirements 
for charitable organizations under the Income Tax Act; and 

(g) the composition of the board of directors for the founda- 
tions be consistent with the requirements for charitable 
organizations registered under the Income Tax Act. 


Requiring registered parties to receive at least 5 per cent of the national 
vote in the preceding federal election as a condition of receiving annual 
grants for foundations would make funding available to those parties that 
have a credible and visible presence in the legislative and electoral pro- 
cesses. Party foundations should be structured to assist parties in orga- 
nizing the processes of parliamentary opposition and government. The 
foundations would provide research and advice to parties that make periodic 
transitions between opposition and government. In the past, parties have 
had difficulties in making such transitions. Parties newly elected to gov- 
ernment often do not have experienced officials or representatives who are 
well briefed on the exigencies of governance and on the complexities of 
the policy process. Only a small number of parties would be involved in 
such transitions. Further, the 5 per cent threshold would mean that annual 
funding for party foundations would be directed to those parties that have 
the organizational and political resources to engage effectively in legis- 
lative representation and accommodation of conflicting interests. Since 
1945, no political party has won at least 5 per cent of the national vote in a 
federal election without electing at least six MPs. 

Some registered parties that satisfy the electoral threshold for one elec- 
tion and set up party foundations may in fact fall below the threshold in a 
subsequent election. These parties, based on their ability to nominate can- 
didates in 50 constituencies, would still be registered parties. While these 
parties would retain the right to have their foundation registered and accred- 
ited by the Canada Elections Commission, the level of public support they 
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received would be sufficiently modest to justify disqualifying them from 
annual public funding. Finally, as is the case with any institutional innovation, 
there is no guarantee that foundations will yield the expected benefits. We 
propose a comprehensive review after seven years to ensure that both the 
parties and the foundations take the mandate of the foundations seriously. 


Recommendation 1.5.17 
We recommend that 


(a) a registered party that has established a foundation but does 
not receive 5 per cent of the national vote in the following 
election be permitted to continue to have its foundation 
accredited by the Canada Elections Commission; 

(b) any registered party that has been de-registered have its 
foundation de-registered by the Canada Elections Commis- 
sion; and 

(c) public funding provisions for party foundations be reviewed 
after seven years by the Canada Elections Commission and 
that the Commission report to Parliament on the results of 
its review. 


The creation of party foundations supported by public funding would 
greatly promote and enhance activities that Canadian political parties have 
attempted in only a limited fashion in recent years. The institutionalization 
and extension of these activities would help to open new avenues for politi- 
cal participation, provide new opportunities for the exercise of political lead- 
ership, and ultimately strengthen the representational capacity of the parties. 


THE FINANCING OF REGISTERED POLITICAL PARTIES 


The Pattern of Party Financing, 1974-1990 

The capacity of federal political parties to perform their roles as primary 
political organizations is also related to the state of their finances. Before 1974, 
the Liberal and Progressive Conservative parties were in most cases able 
to collect fairly substantial sums to run election campaigns. During non- 
election years, however, their spending and revenue declined dramatically. 
For example, the Liberal Party spent $5.5 million on the 1974 election cam- 
paign; the Progressive Conservatives spent $4.5 million. During calendar 
year 1973, however, the Liberals had spent $407 130 and the Progressive 
Conservatives had spent $900 195. The contrast was less marked in the case 
of the NDP, which spent only a small fraction of what the two older parties 
were spending on election campaigns: the NDP spent $353 852 during the 
1974 election; its regular budget in 1973 had been around $250 000. (Paltiel 
1975, 196-97) 
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Reviewing the overall impact of the 1974 legislation, which introduced 
an income tax credit for political contributions, W.T. Stanbury has stated that 
it “transformed the financing of federal political parties in Canada. Its most 
important consequence has been to provide all the main parties with vastly 
larger sums to spend in the years between elections.” (1991 RC) Table 5.11 pro- 
vides an overview of the revenue (contributions and other sources of income) 
and expenditures of the Progressive Conservative, Liberal and New 
Democratic parties from 1 August 1974 to the end of 1990. 

Immediately after the 1974 legislation came into effect, the Liberal 
Party’s revenue exceeded that of the Progressive Conservative Party. The 
latter benefited from its early move to solicit funds by direct mail, and by 
1978 its revenue had risen to $5.5 million (compared with just over $5 mil- 
lion for the Liberal Party). (Geidle and Paltiel 1981, 242-43) The financing 
of the NDP improved considerably during the post-1974 period, and by 
1978 the NDP’s federally receipted revenues totalled $3.4 million. 

As Table 5.11 indicates, although revenue for these three parties increased 
during the period up to and including 1983, a different pattern subsequently 
emerged: revenue for the Progressive Conservatives and NDP continued 
to rise most years, but the Liberal Party was able to better its 1983 revenue 
in only two of the four subsequent non-election years. 

A further contrast between the pre- and post-1974 periods lies in the 
sources of these parties’ funding. Before adoption of the Election Expenses 
Act, the Liberal and Progressive Conservative parties were financed by 
contributions from at most a few hundred corporations, primarily to finance 
election campaigns. The NDP relied on union contributions and relatively 
small donations. 

Tables 5.12, 5.13 and 5.14 report the proportion of these three parties’ 
total contributions since 1 August 1974 by source. The NDP has consistently 
obtained the greatest share of federally receipted contributions from indi- 
viduals: in non-election years (excluding the first five months the legisla- 
tion was in effect), the proportion averaged 80 per cent; in election years, 
when the party usually receives a number of large union donations, the 
share from individuals has averaged 63 per cent. 

The Progressive Conservative Party initially obtained less than half the 
value of its total contributions from individuals, but by 1981 donations 
from individuals accounted for 62 per cent of the total. Except for the 1984 
election year, the proportion remained above 50 per cent until 1987, when 
it dropped to 47.5 per cent. In 1990, the party received 42.4 per cent of the 
value of its contributions from individuals. 

The proportion of the Liberal Party’s total contributions from individu- 
als has been greater than 50 per cent during four of the eight non-election 
years since 1980. In 1989, the proportion was 37.7 per cent (lower than any 
non-election year since 1974). In 1990, 61.8 per cent of the total value of 
contributions to the Liberal Party were from individuals; however, this 
includes contributions to candidates and fees paid to the party by dele- 
gates who attended the June 1990 leadership convention. 
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Table 5.11 
Revenue and expenditures of the Progressive Conservative, Liberal and 
New Democratic parties, 1974-1990 


(thousands of dollars) 


Progressive Conservative Liberal New Democratic Party 
Party Party 
Total Federal 
Period Revenue Expenditure Revenue Expenditure revenue? revenue? ~—Expenditure® 
1974 17204 1 597° LW 1 936° 1 437° NA. 1 270° 
1975 1 203! 889! 2 580 NA. 2570 
1976 4084 3 497 5 8239 47079 2 925 2 281 2 381 
1977 3774 4 233 4 587 4 187 Chaya 3 006 3 105 
1978 5 465 5 470 5 018 5 283 4 184 3 400 3514 
1979E 8 376 5 184 6 302 PTO, 6 020 4741 4678 
EE 3 845 3913 2 190 
R 794 718 496 
1980E 7 564 4923 7 457 3702 6 101 4921 5 992 
EE 4407 3 846 3 086 
R 978 910 677 
1981 6 950 7542 5 592 5 116 6 003 3 856 6 491 
1982 8 521 8 521 6 746 6 781 7 108 4766 4871 
1983 14 767 13 199 7 736 6 277 8 669 5 972 8 009 
1984E 21979 20777 11 598 11 999 10 513 Poor 7 407 
EE 6 389 6 293 4731 
R 1 438 1416 1 064 
1985 15 073 11 654 6 163 8 149 10 152 6 464 11071 
1986 15 639 14 141 10 719 11 166 14 639 6 984 15 188 
1987 13 058 13 490 8 882 9 274 12 608 6 833 14012 
1988E 25 231 21 124 16 358 10 176 18 754 12 162 14 933 
EE 7 922 6 840 7 061 
R 1 782 1 539 1 589 
1989 14 521 12 824 6 397 ree) 13 865 7746 12 507 


1990 11 298 10 635 13 778 13 327 15 439 9 043 14 262 


Source: Adapted from Stanbury 1991 RC, Tables 3.1 and 3.2. 


E = Election year; EE = ‘Election expenses’ for the party; R = Reimbursement of election expenses by federal 
government, that is, one-half permitted spending on the electronic media for advertising in 1979 and 1980 
and 22.5 per cent of total allowable expenditures in 1984 and 1988. 


*Before 1980, the chief electoral officer did not include provincially receipted revenue in the NDP revenue 
figure. As of 1976, this revenue has been included here. After 1980, the chief electoral officer’s report 
included as revenue provincially receipted revenue, as well as provincial rebates and subsidies. 


’Federally receipted contributions plus other income and reimbursement of party ‘election expenses’. 
“Total expenditure for the party including most of its provincial sections (does not include Ontario). 

“From 1 August 1974 to 31 July 1975. "From 1 August 1975 to 31 December 1975. 
“From 1 August 1974 to 31 December 1974. 3From 1 August 1975 to 31 December 1976. 
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Valeo contibuton to the Progressive Conservative Party, by source, 1974-1990 
Business and 
commercial 

Year Individuals organizations Trade unions Other? 
1974-75? 45.84 51.83 0.0 2.08 
1976 48.89 49.32 0.0 1.80 
1977 49.16 48.62 0.01 2.20 
1978 49.62 48.95 0.0 1.44 
1979E 38.00 59.94 0.01 2.05 
1980E 40.24 57.75 0.0 2.01 
1981 62.15 37.03 0.0 0.82 
1982 63.23 35.67 0.0 1.10 
1983 64.54 34.16 0.0 1.29 
1984E 47.96 52.04 0.0 0.0 

1985 54.05 45.95 0.0 0.0 

1986 51.88 48.10 0.01 0.0 

1987 47.53 52.47 0.0 0.0 

1988E 41.49 58.51 0.01 0.0 

1989 49.63 50.30 0.01 0.06 
1990 42.42 57.48 0.0 0.09 


Source: Calculated from data reported in Stanbury 1991 RC, Table 4.1 and fiscal period returns for 1990. 
E = Election year 


“Includes other organizations and governments. 
1974-75 figures combine 1 August 1974 to 31 July 1975 and 1 August 1975 to 31 December 1975. 


While year-to-year comparisons are useful, a better index of the parties’ 
ongoing financial health is their accumulated surplus or deficit. Stanbury’s 
analysis is reported in Table 5.15. During the 1980-1990 period, the Liberal 
Party ran an accumulated deficit of $4.77 million, while the Progressive 
Conservatives had an accumulated surplus of $1.25 million. The NDP as a 
whole ran an accumulated deficit of $2.44 million during the 1980-1990 
period. This contrasts with the period between the coming into force of the 
election expenses legislation and the end of 1979, when all three parties 
ran a surplus. On this basis, there is room to question how successful one 
if not two of the largest parties have been in meeting the spending pressures 
they have faced in recent years — pressures that are particularly strong in 
the context of running competitive election campaigns. (The Liberal Party’s 
deficit is rooted in the 1984 campaign, when it spent almost $6 million, vir- 
tually half its total revenue, including the post-election reimbursement for 
that year.) 
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Vict otc to the Liberal Party, by source, 1974-1990 
(per cent) 
Business and 
commercial 

Year Individuals organizations Trade unions Other? 
1974-75? 51.40 46.22 0.03 2.35 
1975-76° 52.79 45.98 0.01 1.22 
1977 44.84 51.80 0.03 3.33 
1978 43.97 52.05 0.01 3.97 
1979E 22.69 74.24 0.03 3.04 
1980E 36.63 60.00 0.03 3.34 
1981 44.24 53.10 0.03 5.63 
1982 52.34 41.31 0.04 6.30 
1983 44°78 48.63 0.04 6.55 
1984E 49.09 50.60 0.02 0.28 
1985 56.17 43.66 0.02 0.15 
1986 54.18 45.63 0.05 0.14 
1987 39.31 60.50 0.10 0.09 
1988E 35.94 63.96 0.04 0.06 
1989 Shire 62.16 0.05 0.07 


1990 61.81 37.94 0.03 0.22 


Source: Calculated from data reported in Stanbury 1991 RC, Table 5.1 and fiscal period returns for 1990. 
E = Election year 


“Includes other organizations and governments. 
°From 1 August 1974 to 31 July 1975. 
“From 1 August 1975 to 31 December 1976. 


The financing of candidates’ campaigns reveals a different situation. 
Following the 1984 general election, the combined surplus of all candidates 
was more than $8 million. (Canada, Chief Electoral Officer 1989, 47) The com- 
parable figure for the 1988 election was $9.6 million. (Canada, Chief Electoral 
Officer 1991, 10) The Liberal Party has been able to benefit somewhat from 
the healthy state of most candidates’ election finances. Since the 1979 elec- 
tion, the party has regularly ‘taxed’ a proportion of candidates’ reimburse- 
ments. Following the 1988 election, the party collected $2.27 million by 
obliging the majority of its candidates to pass on 50 per cent of their reim- 
bursements to the federal party. (Stanbury 1991 RC) In 1988, the British 
Columbia section of the NDP required all candidates in the province to remit 
100 per cent of their reimbursements to help meet its quota for the federal 
party. Candidates submitted a total of $558 127. (Stanbury 1991 RC) Party 
representatives indicate that through various other arrangements, candi- 
dates have shared some of the funds received through reimbursements. 
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ee ee to the New Democratic Party, by source, 1974-1990 
(per cent) 
Business and 
commercial 

Year Individuals organizations Trade unions Other? 
1974 89.47 0.99 9.30 0.24 
1975 80.14 5.56 14.20 0.09 
1976 80.33 4.17 15.33 0.16 
1977 77.23 6.64 O20 0.88 
1978 78.32 6.34 15.04 0.29 
1979E 55.36 3.85 38.47 2.31 
1980E 60.64 2.08 36.65 0.63 
1981 81.15 3.09 14.57 1.19 
1982 83.20 3.18 10.43 3.19 
1983 86.99 0.72 11.08 1.21 
1984E 63.45 0.79 32.96 2.79 
1985 81.71 1.04 15.40 1.85 
1986 77.89 245 18.14 1.23 
1987 77.05 0.76 21.67 0.51 
1988E 71.46 2.39 24.76 1.39 
1989 83.12 0.75 13.99 2.14 


1990 72.60 1.70 14.08 11.62 


Source: Calculated from data reported in Stanbury 1991 RC, Table 6.3 and fiscal period returns for 1990. 
E = Election Year 


“Includes other organizations and governments. 
>From 1 August 1974 to 31 December 1974. 


Table 5.15 
Accumulated surplus (or deficit) of the three largest federal parties, 
1974-78, 1979, 1980-84, 1985-1990 


(thousands of dollars)? 


Party 1974-78 1979 1980-84 1985-1990 
Progressive Conservative 561 241 (3 560) 4811 
Liberal 1505 336 (2558) . (2 211) 
New Democratic® 1 811 (350) (453) (1 988) 


Source: Adapted from Stanbury 1991 RC. 


*Nominal dollars. 
°New Democratic Party as a whole as reported to the CEO after a few minor adjustments. 
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Another perspective on the state of the national parties’ finances can be 
gained by examining the number and average size of individual contri- 
butions. Table 5.16 indicates that excluding election years, the number of 
individuals donating to the three largest parties has declined in recent years. 
For the Progressive Conservative Party, the peak was in 1983, when a leader- 
ship convention was held, with 99 264 contributions from individuals. (The 
number for 1990 — 27 702 — was less than one-third that number.) Except for 
1990, when the party held a leadership convention, the largest number of 
individuals contributing to the Liberal Party was in 1986 — 35 369; in 1989, 
the number was 19 970. The number of individual contributions to the NDP 


Table 5.16 
Number and average size of contributions by individuals to the Progressive Conservative, 
Liberal and New Democratic parties, 1974-19902 


Progressive Conservative 


Party? Liberal Party® New Democratic Party 

Year Number Average Number Average Number Average 

($) ($) ($) 
1974 (5 mos) 6 423 284 4117 321 27910 132 
1975 10 341 253 13303 292 58 889 90 
1976 23 409 197 18 261 274 56 142 77 
1977 20 339 192 21 063 209 60 169 82 
1978 35 615 153 22 350 192 67 133 78 
1979E 34 952 170 13 025 170 63 655 80 
1980E 32 720 167 17 670 240 62 428 88 
1981 48 125 136 24 735 128 56 545 77 
1982 52 694 134 27 968 156 66 665 58 
1983 99 264 119 33 649 425 65 624 98 
1984E 93 199 125 29 056 220 80 027 64 
1985 1S Lib 125 28 545 131 97 364 56 
1986 52 786 170 35 369 186 90 487 64 
1987 39 320 168 28 972 131 87 927 59 
1988E 53 893 199 30 642 163 118 390 69 
1989 40 191 170 19 970 119 89 290 67 
1990 2/7 702 161 36 361 196 116 448 50 


Source: Adapted from Stanbury 1991 RC, tables 8.2 and 8.3. 
E = Election year 


“In 1989 dollars. The table does not include contributions by individuals to candidates in election years. 
°The original figures for the Progressive Conservative Party were for 1 August 1974 to 31 July 1975 and 

1 August 1975 to 31 December 1975. They were recomputed on a pro rata basis to fit the calendar years. 
“The original figures for the Liberal Party were for 1 August 1974 to 31 July 1975 and 1 August 1975 to 
31 December 1976. They were recomputed on a pro rata basis to fit the calendar years. 
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in non-election years was the greatest in 1990 — 116 448. The number of 
donations from individuals to other registered parties was much higher in 
1989 — 17 232 — than in any other year since the 1974 legislation came into 
effect; in 1990, that number rose to 37 837. The number of contributions to 
the Reform Party from individuals was 7630 in 1989 (its first full year as a 
registered party) and 23 462 in 1990. The Christian Heritage Party received 
7541 contributions from individuals in 1989 and 9226 in 1990. Further details 
on the financing of parties other than the Progressive Conservative, Liberal 
and New Democratic parties in 1990 are found in Table 5.17. 

As indicated in Table 5.18, the number of individual contributions to 
candidates has increased at each election since 1979. Table 5.18 also shows 
that, when adjusted for inflation, the average size of donations from indi- 
viduals in recent non-election years has been considerably smaller than 
during the initial period after the legislation came into effect. 

Although the number of individuals making political contributions to 
federal parties and candidates rose after 1974 (and has certainly been much 
higher than before adoption of the Election Expenses Act), the proportion of 
Canadians who participate in this way is low. In both the 1984 and 1988 
election years, less than 2 per cent of Canadians made a political contri- 
bution to a party or candidate, and the rate was no higher in any other year 
since 1974. (Stanbury 1991 RC) Thus, while the base of federal party finance 
has broadened, only a small fraction of Canadians financially support the 
federal political process. 


Table 5.17 
Other registered parties: financial activities, 1990 
Number of Average 
Revenue Expenses contributions contribution 

Party ($) ($) (N) ($) 
Christian Heritage Party 497 956 376 665 9 268 54 
Party for Commonwealth of Canada 350 038 406 402 431 108 
Communist Party 487 805 471 994 710 465 
Confederation of Regions 

Western Party 159 841 196 057 2 962 54 
Green Party 52 928 56 337 389 136 
Libertarian Party 57 152 57 530 476 120 
Reform Party 2 213 762 1 721 468 23 736 93 
Parti Rhinoceros 400 230 2 200 
Social Credit Party 22 853 15 466 212 108 


Source: Adapted from Canada, Elections Canada 1990. 


Note: Total revenue for the Communist, Confederation of Regions Western and Commonwealth of Canada 
parties consists of total contributions and other revenue, while the other parties listed contributions as their 
sole source of revenue. 
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core contributions from individuals to parties and candidates, 1974-1990 
PC, Liberal Other All All 

Year and NDP parties parties candidates Total 

1974 (5 mos) 34 703 7 796? 42 499 42 499 
1975 82 603 2. 007° 84 610 84 610 
1976 97 812 11 432 109 244 109 244 
1977 101 571 2 754 104 325 104 325 
1978 125 098 5 040 130 138 130 138 
1979E 111 632 7701 119:333 67 323 186 656 
1980E 112 908 3 865 116 773 70 528 187 301 
1981 129 405 1 600 131 005 131 005 
1982 147 327 1 538 148 865 148 865 
1983 198 537 6 596 205 093 205 093 
1984E 202 282 8 700 210 982 87 456 298 438 
1985 201 026 1 622 202 648 202 648 
1986 178 642 2 442 181 084 181 084 
1987 156 219 2 603 158 822 158 822 
1988E 202 925 5 410 208 335 104 807 313 142 
1989 149 451 Widder 166 683 166 683 


1990 180 511 37 837° 218 348 218 348 


Source: Stanbury 1991 RC, Table 8.1. 
E = Election year. 


“From 1 August 1974 to 31 July 1975. 
°From 1 August 1975 to 31 December 1975. 


“Includes 7 541 for the Christian Heritage Party (22 October 1988 to 31 December 1989) and 7 630 for the 
Reform Party. The total number of contributions from individuals to the Confederation of Regions Western 
Party was not disclosed; the number included here, 265, is based on those contributing $100 or more and 
so is understated. 


“Includes 23 462 contributions to the Reform Party and 9 226 to the Christian Heritage Party. 


Public Funding and the Political Contribution Tax Credit 
As indicated in Table 5.19, seven provinces provide direct public funding 
to parties and/or candidates. All provide election reimbursements to can- 
didates, three provide election reimbursements to parties, and three fund 
political parties through annual allowances. Reimbursements for federal reg- 
istered parties and candidates are discussed in Chapter 6 of this volume. 
All provinces except Saskatchewan and Newfoundland provide indirect 
public funding through a provincial tax credit for political contributions. 
The total and per-voter cost of public funding at the federal and provin- 
cial levels is presented in Table 5.20. At the federal level, the cost per voter 
($1.03 a year in 1989 dollars) is higher than in four provinces, but is 
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considerably lower than in the three maritime provinces and Manitoba, 
and somewhat below the cost in Ontario ($1.29) and British Columbia 


($1.20). 
Table 5.19 
Public funding programs of political parties and candidates in Canada 

Candidates: Parties: Parties: 

election election annual Tax 

Jurisdictions reimbursements reimbursements funding credits 
Canada X x X 
British Columbia 
Alberta X 
Saskatchewan X X 
Manitoba X X X 
Ontario X X X 
Quebec X X X 
Nova Scotia X X 
New Brunswick X X X 
Prince Edward Island X X 
Newfoundland 
Source: Constantinou 1991 RC, tables 6.1, 6.3 and 6.5-6.8. 
Table 5.20 
Public funding of political parties and candidates in Canada: cost 
(1989 dollars) 
Jurisdictions Total Total cost per voter per year 
Prince Edward Island 682 038 200 
New Brunswick 6 195 949 2.47 
Manitoba 3 031 310 2.08 
Nova Scotia 3 541 638 1.42 
Ontario 10 747 033 1.29 
British Columbia 2 126 069 1.20 
Canada 72 662 758 1.03 
Saskatchewan 2 406 893 0.90 
Quebec 14 125 769 0.76 
Alberta 1 393 351 0.47 
Newfoundland None None 


Source: Constantinou 1991 RC, Table 6.12. 
Note: Cost is calculated based on most recent election cycle for which complete data were available. 


ee 
RekoFtO°R MaNre | ELE CF OR AGO DFeiMsgo CRATE Y 


The political contribution tax credit is an incentive to donors rather 
than a direct grant of public monies. Therefore, it is also essential to measure 
its costs to the public treasury to assess the behaviour of contributors 
and to determine how, and if, any modifications should be enacted to 
improve its effect on the finances of registered parties. 

Table 5.21 reports the number and cost of federal tax credits claimed since 
1974. The data indicate that, for the most part, the number of individuals 
claiming tax credits and the cost of those credits (in foregone revenue) have 
risen in successive non-election years. Between 1975 (the first full year 
when the tax credit was in effect) and 1978, the number of individuals 
claiming the credit nearly doubled (64 547 individuals claimed the credit 
in the latter year). The number and amount of credits claimed peaked in 1986, 
when 117 566 individual taxpayers claimed credits worth $9.93 million; 
including credits claimed by corporations, the total was $10.77 million. In 
1987, the number of individuals claiming credits dropped to 102 824 and 
the total amount to $8.47 million. Based on preliminary statistics, the num- 
ber of individuals claiming the credit rose somewhat in 1989, to 108 740, as 
did the total cost ($10.21 million). 

A similar pattern has developed in election years. The number of indi- 
viduals claiming the credit has risen at each election, and the number claim- 
ing the credit in 1988 (184 410) was nearly double the number in 1979 
(92 353). The total cost of credits claimed rose from $7.63 million in 1979 to 
$18.85 million in 1988. 

The tax credit has been successful in broadening the base of party 
finance, but the number of individuals making political contributions 
dropped in the late 1980s, and even at the peak, it represented only a small 
fraction of Canadians. This implies that the tax credit may not be as strong 
an incentive as some have suggested. In fact, as Table 5.22 indicates, a sig- 
nificant proportion of individuals do not claim the tax credit for their polit- 
ical contributions, although the percentage of those who do has risen in 
recent years. Until 1980, less than 50 per cent of those making contribu- 
tions claimed the credit. The claim rate subsequently rose, and in 1986, 1987 
and 1989 almost two-thirds of those who made contributions claimed the 
credit. The 1989 claim rate (based on preliminary statistics) was the highest 
since the tax credit was initiated. 

Indirect public funding through the tax credit represents a significant 
share of federal party finances: the value of tax credits claimed was equal 
to 29 per cent of the parties’ total revenue during the 1985-88 cycle and 
30.7 per cent of their total revenue during the 1981-84 cycle. (Michaud and 
Laferriere 1991 RC) 

During our public hearings there were comments that the political 
contribution tax credit is more generous than the tax credit for donations 
to charitable organizations. This is true only for political contributions up 
to $1150; at that point, the tax credit for charitable donations provides 
greater benefit to the taxpayer. If the scale for the charitable donation credit 
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were applied to political contributions, the result would be a greater 
tax benefit (and increased cost to the treasury) for larger contributions, 
many of which come from corporations, and less benefit for smaller 
contributions, most of which come from individuals. This would not be 


desirable. 
Table 5.21 
Federal income tax credits for political contributions, 1974-1989 
Tax credits: Tax credits: Tax credits: 
Individuals individuals Corporations corporations totals 

Year (N) ($) (N) ($) ($) 
1974 19 584 1 273 000 N.A. N.A. 1 273 000 
1975 36 227 2 394 000 N.A. N.A. 2 394 000 
1976 48 313 2 800 000 NA. 465 000 3 265 000 
1977 48 027 3 114 000 N.A. 500 000 3 614 000 
1978 64 547 3 973 000 NA. 634 000 4607 000 
1979 92 353 6 111 000 NA. 1 233 000 7 344 000 
1980 95 547 6 378 000 NA. 1 247 000 7 625 000 
1981 77 114 4910 000 N.A. 538 000 5 448 000 
1982 85 941 6 268 000 3507 567 000 6 835 000 
1983 104 599 8 237 000 4178 762 000 8 999 000 
1984 151 308 13 588 000 7 561 1 595 000 15 183 000 
1985 109 310 8 624 000 5 995 1 254 000 9 878 000 
1986 117 566 9 934 000 3979 836 000 10 770 000 
1987 102 824 7 660 000 3 647 808 000 8 468 000 
1988 184 410 17 515 000 5 471 1 333 000 18 848 000 
1989 108 740 8 874 000 5 744 1 333 000° 10 207 000 

Total 1446 410 111 653 000 40 082 13 105 000 124 758 000 


Source: Data provided by Revenue Canada, Taxation. 
N.A. = Data not available. 
*Preliminary statistics. 


A number of interveners called for changes in the federal political con- 
tribution tax credit to provide a greater benefit to taxpayers making such 
contributions. They pointed out that the scale of the tax credit has not been 
adjusted since it was adopted in 1974, and that its value to the taxpayer 
has declined as a result of inflation. Some claimed the present cut-off of 
$100 discourages contributions greater than that amount, and proposed 
that the cut-off be raised. Other interveners suggested simplifying the scale 
while increasing the total allowable credit. 
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Table 5.22 
Number of individuals making political contributions and number claiming 
the federal income tax credit for political contributions, 1974-1989 


Number of Number 

individual Number of claiming tax 

donors to individuals credit as a Average 

parties and claiming percentage of individual 
Year candidates tax credits total donors credit" 
1974 42 499 19 584 46.1 65 
1975 84 610 36 227 42.8 66 
1976 109 244 48 313 44.2 58 
1977 104 325 48 027 46.0 65 
1978 130 138 64 547 49.6 60 
1979E 186 656 92 353 49.6 66 
1980E 187 301 95 547 51.0 67 
1981 131 005 77114 58.9 . 64 
1982 148 865 85 941 ola 73 
1983 205 093 104 599 51.0 79 
1984E 298 438 151 308 50.7 90 
1985 202 648 109 310 53.9 79 
1986 181 084 117 566 64.9 85 
1987 158 822 102 824 64.7 75 
1988E 313 142 184 410 58.9 95 


1989 166 683 108 740 65.2 82 


Source: Stanbury 1991 RC, Table 8.4; 1989 tax credit statistics provided by Revenue Canada, Taxation. 
E = Election year 


*Nominal dollars. 


In research for the Commission, Michaud and Laferriére examined the 
possible impact of raising the cut-off to $125 for the 75 per cent rate. The 
researchers estimated that, at the very least, the average donation would 
increase from $118 to $123 and the claim rate for the tax credit would rise 
from 59 to 61 per cent. At the most, the average donation would rise to 
$132 and the claim rate to 65 per cent. According to their projections, the 
cost of the tax credit in 1988 would have increased to $21.7 million under 
the first scenario, and to $24.8 million under the second. This would rep- 
resent increases of 15 and 31 per cent respectively over the actual cost of the 
tax credit that year, whereas revenues to parties would have risen by a 
mere 7 per cent. This research illustrates that the cost to the treasury of the 
tax credit is sensitive to changes in the rules: even a modest increase can be 
expected to lead to a considerably greater cost to the public treasury. 
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Quebec and Ontario changed the scale of their tax credits several years 
after they were introduced. Quebec increased the maximum credit from 
$75 to $140, effective 21 December 1983 (compared with $500 at the fed- 
eral level); the maximum for Ontario’s tax credit was increased from $500 
to $750 effective 1 January 1986. Total contributions to the Parti libéral du 
Québec and the Parti québécois rose from $4.3 million in 1983 to $6.4 mil- 
lion in 1984 (the latter was a pre-election year, which may account for some 
of the increase). In Ontario, contributions to the three largest provincial 
parties in 1986 totalled $6.3 million, which was considerably lower than in 
1984, the previous pre-election year, when the corresponding total was 
$12.6 million. (Constantinou 1991 RC) 

The decline in political contributions from individuals in recent years 
and the variable claim rate for the tax credit lead us to ask whether the 
incentive provided by the credit is as strong as has sometimes been thought. 
Our research indicates that any change in the scale would cost significantly 
more to the public treasury than the amount of additional revenues that 
would accrue to parties. Hence, the cost-benefit analysis does not support 
a change. Moreover, Quebec is the province where contributions from indi- 
viduals are the most numerous in relative terms; yet, it is the province with 
by far the least generous tax credit. Finally, Ontario’s experience of a change 
in the scale of the tax credit did not lead to more or higher contributions. 
Clearly, from a public finance policy point of view, it is difficult to justify 
a more generous tax credit. If there is to be additional public funding of 
political parties, we are more inclined to support measures that give the 
parties greater assurance that they will receive adequate funding for activ- 
ities that would strengthen them as primary political organizations. 


Recommendation 1.5.18 


We recommend that the scale of the federal political contribution 
tax credit not be changed. 


A further issue concerns the use of the federal political contribution 
tax credit. Two questions must be addressed: (1) Which contributions should 
qualify for federal income tax receipts? (2) What activities ought to bene- 
fit from federally receipted funds? 

We have concluded that registered parties should be allowed to issue tax 
receipts for contributions to leadership campaigns, and that those seeking 
nomination as candidates should have the same right in relation to contri- 
butions to their campaigns. In both cases, we propose that there be spending 
limits and that candidates be obliged to disclose the sources of contributions 
over $250 (the threshold we recommend for all political contributions in 
Chapter 7 of this volume). 

Some political parties have been issuing tax credit receipts for delegate 
fees to party conventions. This may not have been anticipated when the 
1974 legislation was adopted. The Income Tax Act refers to “an amount 
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contributed” by a taxpayer to a registered party or officially nominated 
candidate, but does not specify the nature of contribution. This being said, 
attendance at party conventions is a form of political participation that 
should be encouraged. Giving a tax receipt for delegate fees may lower 
barriers to participation for party members, and in turn encourage a wider 
range of members to be active. This could help to strengthen political par- 
ties as primary political organizations. We therefore conclude that parties 
should continue to be permitted to issue tax receipts for convention fees, 
and that the Income Tax Act need not be amended in this regard. 

As noted earlier, in certain cases national party funds, including con- 
tributions for which federal income tax credits are issued, are being used 
to finance political activity at the provincial and possibly the municipal 
levels. We recognize that this issue is related to party structure. According 
to W.T. Stanbury, “several millions of dollars each year raised by the NDP 
using the federal income tax credit for political contributions [are] spent 
on provincial political activities”. (1991 RC, chapter 13) 

The Income Tax Act is silent about the legitimate uses of contributions 
to federal parties for which tax credits have been issued, but it does not dis- 
allow intra-party transfers of funds that have benefited from the federal 
tax credit. Provincial party organizations can issue receipts to enable con- 
tributors to claim provincial tax credits in eight provinces, which is the 
proper course. Moreover, political finance legislation in a number of 
provinces (Ontario, Quebec, New Brunswick and Alberta) disallows trans- 
fers to parties outside the province (in some cases, with minor exceptions 
during elections), thus preventing provincially receipted funds from being 
used for federal political activities. In Saskatchewan and Newfoundland, 
the two provinces that do not have such a tax credit, relying on the federal 
tax credit to fund provincial parties raises serious questions. We acknowl- 
edge that party structures may differ significantly, but it is not acceptable 
for a federal tax incentive to be used to assist provincial or municipal polit- 
ical activities unless this is specifically determined by Parliament. 


Recommendation 1.5.19 


We recommend that the Income Tax Act be amended to specify 
that receipts allowing taxpayers to claim the political contri- 
bution tax credit be issued only for contributions intended to 
support the activities of a federally registered party, including 
its registered constituency associations, a candidate during a 
federal election or a person seeking the nomination as the can- 
didate of a federally registered constituency association or the 
leadership of a federally registered party. 
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NOTES 


1. The relationship between the press and political parties was not hard and 
fast, nor were individual newspapers always unwavering in their support. 
La Presse in Montreal, for example, initially radical Liberal in orientation, 
favoured the Conservatives from 1887 to 1896, then moved to the Liberal 
camp. The Globe in Toronto, while primarily a Liberal party organ, did not 
always toe the party line. (Rutherford 1982) 


2. These two small parties, in attracting 9 per cent of the vote, effectively con- 
tributed to the defeat of the Conservatives. After 1896 no candidates from 
smaller parties or independent candidates were elected until 1921, except 
for a single candidate in 1908, and voting support for such candidates 
remained at between 1 and 2 per cent. 


3. H.H. Stevens was Minister of Trade and Commerce in the 1930-35 Conser- 
vative government before splitting with Prime Minister R.B. Bennett over 
economic policy. 


4. The data in the following tables are taken from the Survey of Attitudes 
about Electoral Reform, which was conducted at the Institute for Social 
Research at York University. The survey was conducted under the direc- 
tion of André Blais and Elizabeth Gidengil and was based on about 
2950 30-minute interviews of a random sample of Canadians between 
13 September and 4 November 1991. The questionnaire included about 
130 items on the electoral process. For details, see Blais and Gidengil (1991 RC). 


5. In Quebec, payments are determined as follows: the total amount of 
funding each year is equal to $0.25 multiplied by the number of voters at 
the last general election; each party receives a payment in proportion to its 
share of the popular vote at that election. During the 1986-89 period, total 
payments were $4.5 million. 


6. In New Brunswick, during the 1983-87 period, payments totalled $3 365 361. 
At $1.59 per voter per year, New Brunswick’s program is the most generous 
of the three provinces with annual funding. 


7. In Prince Edward Island, grants are determined by multiplying an amount 
(not to exceed $1.00) determined by the cabinet (after consultation with the 
leader of the opposition) by the number of votes the party received at the 
last general election. During the 1986-89 period, payments totalled $257 847 
($1.04 per voter per year) (all data in Notes 5, 6 and 7 from Constantinou 
1991:RC). 
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APPENDIX: APPLICATION REQUIREMENTS FOR 
REGISTRATION OF CONSTITUENCY ASSOCIATIONS 


Accounting Profession Working Group 
Proposed registration of constituency associations of registered parties. 
Application requires: 


e a letter of endorsement from the chief agent of the registered party; 

e the name of the constituency association and the registered party that 
endorses it; 

e the names of the principal officers; 

e the name and address of the constituency agent and auditor; 

e the address where accounting records are kept; 

e the name and address of the financial institutions where accounts are 
kept; 

e the names of signing officers for each account; 

e astatement of assets, liabilities and surplus of the constituency asso- 
ciation; and 

e awritten statement from the constituency agent and auditor stating 
that each agrees to act. 


Ontario 

Provides for registration of constituency associations of registered parties 
(if not registered, associations cannot accept contributions). Application 
requires: 


e the name of the association and of the registered party endorsing it; 

e the address(es) where records are kept and where communications are 
to be sent; 

e the names of principal officers, the chief financial officer, all persons 
authorized to accept contributions and signing officers; 

e the name and address of all financial institutions where accounts are 


kept; and 

e astatement of assets and liabilities as of not earlier than 90 days before 
application. 

Quebec 


“Party authorities” (may be at level of constituency, region or province as 
a whole) registered on application of authorized party’s leader. Application 
requires: 


¢ the name and address of the party authority; 

e the address where books and accounts are kept; and 

e the name, address and telephone number of the “official representative” 
of the party authority. 
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Alberta 

Associations of registered parties and of independent Members of the 
Legislative Assembly may register (if not registered, associations cannot 
accept contributions). Application requires: 


e the name of the association and of the registered party or independent 
member endorsing the association; 

e the address(es) where records are kept and where communications are 
to be sent; 

e the names of principal officers, the chief financial officer and signing 
officers; 

e the name and address of all financial institutions where accounts are 
kept; and 

e astatement of assets and liabilities as of not earlier than 90 days before 
application. 


New Brunswick 

District associations of registered parties may register (if not registered, 
associations cannot accept contributions). Application, to be signed by 
party leader, requires: 


e the name of the association; 

e the names and addresses of officers; and 

e the address(es) to which communications are to be sent and where 
books and accounts are kept. 


British Columbia 

There are no provisions for the registration of political parties or con- 
stituency associations under the Election Act. Pursuant to section 8.1 (1) of 
the British Columbia Income Tax Act, a “ ‘recognized political party’ means 
a bona fide affiliation of electors comprised in a political organization that 
has as a prime purpose the fielding of candidates for election to the 
Legislative Assembly”. 

Under the Political Contributions Program, constituency associations 
of recognized political parties wishing to issue political contribution tax 
credit receipts are required to apply in writing to the Commissioner of 
Income Tax, Income Taxation Branch, Revenue Division of the Ministry of 
Finance and Corporate Relations. Under guidelines issued by the ministry, 
associations “must register individuals authorized to issue receipts on their 
behalf with the Commissioner of Income Tax”. (British Columbia, Elections 
Be 9 1) 


lta 


a: (he sane er ai am 


aningtirtcomdiendlio iy 5 ni Aa ava log ning te,20rr | 

* the names of thu Cetin GRR). are eniio 
en canara ca ei EN ha amie A 
» the edule yin acral ng reney care bgt, 1) Bh a 
ert pat Are Ave ae een inNAY as 


ee > : 
o.\(erarnes OF ore nine « (ior ty Wray Wada fl | 
+ 2 wtateicent af sees fiebClinemege wap ef ee qrrmitiwany < ~ 64a 
aod: fyi iy itergey Vary copy baroletguy to BO siocedes . Chas ¢ 
4 bepr gi rat bidbsiderdapentia. sts et frivcke Rise! ‘is 
re? cach Apres 10.06b <7 Pastis saat Be fc 
Tataric pee tie inothekpanag 40 anuen at! --% at 
Provides ior cegist ration, of Celene padilete wie stribay tea Sieeicl prin ig eee 
aay tis reload Bort. AD HERE GOT an tip Renta phepors ints come a 
“id ON AAG De cd pLIODIG ioe 2 Feine | te 
| : . Noes 
te ri ig of Lhe avsienatiine itd oF ihe venietem Jatt ctitaratet aera 
rd youu ine ddd Bilege py were Fei Reet dea coat aeysity vores ee 
ty (iia weihiose of fewer Ava witli ont we enobarorss visa 2 
Siashy Wily Tedipeyapmd tier Bate? Gennes aie Oviepeaanlt pate 
PEA hid ie basher eer ae ip saa erty Gy Amaetitie sbi shod 4. a3 


440 Sei tra “ey? witebnhAdge ia at cided shi tiihs shite ne eres ofa ty 868 aw . 


7 
= 4 


i a ; = “witien ‘pan / peters a — Spe ‘ 
AP ae ey’, Setshortesteeo\ et: dreehusths oduiineneties wie) wists TeV, 


te apd sires liv) que cr) eriilerer agitaqpign Olen Lu sutguyst ie 
by eT Oe HD | > aed? tad Sg ne tt ‘vi 6 ut botinper vis CGhom fiheae os 
Yptee A THLE ‘ Vel WF QuIty > FH utvoudt aelien ae? serawl xe) urtrool = 
Raton aie aad wnt AD ania ote? RRNA 
vigetow! sunt Abeer) Es bet % « hater had windy ao Ae 
ergs! syle ao.2 ee). "eet "iY wil it) remlaeiiurtoe ni? sitiw Aladse! AG 
Le} | (1207 8 
ité pele abt adds oft party autinatl: —. 
itdiun wha books end ¥ iM arc kee, And 
Ww? hate ocdrews quid telephone panther of the “Gliertal representa’ 


wi 


6 


FAIRNESS IN THE ELECTORAL 
PROCESS 
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FAIRNESS AS THE PRE-EMINENT VALUE 
() IN THE ELECTORAL PROCESS 
UR CANADIAN POLITICAL tradition has long recognized the freedoms of 
expression and association for election debate and competition among 
political parties. Even before Confederation, these features of electoral 
democracy were well established for essentially two reasons. First, they 
were implicit in the right of British subjects to representative government. 
Representative government implied elections with freedom of political 
expression about issues and candidates; it also implied freedom to organize 
political factions or parties. Second, the competing forces from the earliest 
days of representative government in the British North American colonies 
represented powerful and influential interests. The struggles for responsible 
government before Confederation were not contests between a cohesive 
political establishment and the masses but rather competitions between 
opposing political elites. Freedom of expression and freedom of association 
thus reflected both the constitutional principles of parliamentary government 
and the fragmentation of political power and influence. 

At the outset, the competing elites who organized and dominated the 
institutions of parliamentary government did not consider universal suffrage 
and full access to elected office necessary to representative and responsible 
government. As a consequence, acceptance of these fundamental rights 
grew incrementally. First came the elimination of ‘plural voting’ — which 
had given those possessing property in more than one constituency more 
than one vote — so that each voter would have only one vote at any election. 
Second, the franchise was gradually extended to eliminate discrimination 
on the basis of property, race or sex. 

With successive developments, our political system has matured to the 
point where the fundamental equality of citizens has been acknowledged. 
The adoption of the Canadian Charter of Rights and Freedoms was clearly our 
most explicit effort in this regard. The Charter did not establish new demo- 
cratic rights and freedoms, since these were in accord with contemporary 
values, norms and practices. The right of every citizen to vote and to be qual- 
ified for membership in the House of Commons was considered so funda- 
mental a characteristic of our democracy that the relevant section of the 
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Charter was explicitly protected from the notwithstanding clause. (s. 33 of 
the Charter) 

Central to the recognition of these rights and freedoms is the principle 
of equality. Canadians are to be treated equally in their claim to these free- 
doms and rights; each possesses the same status. This equality of status is not 
meant to be a mere formality. Rather, the purpose of the Charter recognition 
of these rights and freedoms is that they be secured equally by all citizens. 
This purpose cannot be realized simply by a declaration of formal equality. 

Laws are required to give meaningful expression to the equality prin- 
ciple implicit in these Charter rights and freedoms. The constitutional recogni- 
tion of these rights and freedoms constitutes a necessary but insufficient 
condition if citizens are to have an equal opportunity to exercise mean- 
ingful influence over the outcome of elections. For this fundamental equality 
of opportunity to be realized in the electoral process, our electoral laws 
must also be fair. In other words, the Charter establishes the equality of 
citizens; only if electoral processes themselves have the property of fair- 
ness, however, can this outcome be achieved in practice. This accords with 
the predominant view of Canadians that the federal electoral process must 
first and foremost reflect and promote fairness. (Fortin 1991 RC) 

Fairness is thus the central value that must inform electoral laws if they 
are to promote the desired outcome of the equality of citizens in the exer- 
cise of their democratic rights and freedoms. In this sense, fairness gives 
meaningful effect to rights and freedoms by setting a standard that the law 
must meet in regulating behaviour or providing benefits. Electoral laws 
are fair only to the degree that they promote the meaningful exercise of the 
rights and freedoms essential to a healthy electoral democracy. 

In the case of the democratic right to vote, as discussed elsewhere in this 
report, this means a number of conditions beyond the constitutional provi- 
sion of the universal franchise. Canadian election law, accordingly, provides 
that each voter may vote only once. Furthermore, the law governing the 
drawing of constituency boundaries states that constituencies must have 
reasonably equal populations. Election laws governing the registration of 
voters and access to the voting process are also meant to facilitate the exer- 
cise of the franchise. It has long been unacceptable, for instance, to have 
only one polling station in a constituency; closing the list of voters at the 
issuance of the election writ is equally unacceptable. The successive reforms 
that have occurred over the course of our history clearly demonstrate that 
the meaningful exercise of the right to vote demands fair election laws and 
administrative mechanisms. 

The meaningful exercise of the right to be a candidate for election 
demands that access to candidacy not be restricted by unreasonable laws 
or practices. Canadian election law and administrative procedures in this 
regard have long been relatively open, at least for qualified voters. Gone, 
for instance, are the days when constituency returning officers could rig 
elections by failing to notify a party when nominations were to be made or 
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by holding a meeting for the official nomination of candidates at remote 
places. Property qualifications were also removed in the last century, as 
was the practice of taxing candidates to finance the election. The deposit 
required of candidates, furthermore, has not been increased since 1882. The 
number of signatures required for a nomination has never been excessive. 

Canadian election law has generally had little effect on freedom of asso- 
ciation. Indeed, only in the last two decades has the law formally acknowl- 
edged that Canadian elections involve political parties. Previously, the law 
applied essentially to voters and candidates. Since Canadian election law 
has generally been silent on parties or other political groups, its effect on 
freedom of association with regard to the electoral process has been mini- 
mal. There are two exceptions: a 1919 law that was used to prosecute mem- 
bers of the Communist Party in the 1930s until its repeal in 1936 and the order 
to disband the Fascist Party of Canada during the Second World War under 
the War Measures Act. The advent in 1970 of formally registered parties 
under the Canada Elections Act did not fundamentally alter this state of 
affairs, as the registration criteria and procedures, with some exceptions, 
have not been onerous. 

Finally, in the case of freedom of expression, it is worthy of note that 
40 years before freedom of expression was entrenched in the Charter in 
1982, the Supreme Court of Canada recognized that it was one of the most 
fundamental rights in a liberal democracy. In the Court’s view, the impor- 
tance of free debate to representative government was undeniable. (Reference 
re Alberta Statutes 1938) The entrenchment of freedom of expression in the 
Charter recognized and reaffirmed the importance of free speech to the Cana- 
dian polity. However, free speech, like all other protected rights, is subject 
to reasonable limitations that can be imposed when rights conflict with 
competing fundamental values and other protected rights. 

Canadian law has long regulated the role and use of the broadcasting 
media through both election and broadcasting laws. The justification for such 
regulation has been based on the particular characteristics of radio and 
television media, for which, because airtime is by definition finite, rules relat- 
ing to access and broadcast time are required. From the outset, the regula- 
tion of radio and television access and time had to recognize that the free- 
dom of expression of parties had to be limited in some respects to secure 
the meaningful exercise of this freedom by parties and the right of voters to 
hear a reasonable representation of the points of view of all parties. This 
required an explicit ‘fairness doctrine’ to provide access to and to allocate 
time on these media. (Courtney 1978, 41, 43) 

Since 1974, freedom of expression has been further affected by the 
spending limits imposed on candidates and registered parties and by 
the restrictions on independent election spending by other individuals and 
groups under the Canada Elections Act. The adoption of these limits 
and restrictions sought to ensure the equal opportunity of each candidate 
and party to exercise freedom of expression in the electoral process in a 
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meaningful manner. This was achieved by limiting the capacity of one or 
more candidates or parties, or others who might directly promote or oppose 
them, to dominate election discourse simply because they could afford to 
buy more media time or space. The 1974 law also sought to enhance fair- 
ness in the opportunities of candidates and parties to attain meaningful 
freedom of expression by providing partial reimbursements for candidate 
and party election expenses and income tax credits for political contribu- 
tions. In addition to supporting the right of individuals to candidacy and 
the right of individuals to participate through political parties, these pro- 
visions recognized that public funding was important to allow candidates 
and parties a fair opportunity to mount effective campaigns through the 
mass media. 

Electoral laws promote fairness in the exercise of freedom of expression 
only to the extent that there are reasonable opportunities for citizens, par- 
ticularly candidates, as well as political parties to present their case to other 
voters. Freedom of expression in this respect is crucial to the realization of 
the fundamental objectives of our electoral democracy. In addition to a 
meaningful right to vote, to be a candidate and to join with others through 
political parties to promote shared political aims, voters must be able to 
influence the outcome of an election by communicating freely to other voters 
their own views about candidates and parties. Freedom of expression in 
this sense is both a democratic right in itself and a means to the realization of 
other democratic rights. Free and democratic elections are not possible without 
freedom of expression. 

Freedom of expression in the electoral process, however, cannot be 
meaningfully achieved unless the laws that govern this process explicitly 
seek to promote fairness in the exercise of this freedom. In this critical 
respect, the electoral law should not presume that all participants will have 
equal resources to communicate with the electorate. To do so would be to 
ignore the fact that different participants draw on different bases of polit- 
ical support to finance their electoral campaigns. Nor should electoral law 
assume that inequalities among participants are irrelevant to the outcome 
of elections. To do so would be to ignore the known effects of political com- 
munication: the capacity to communicate often, to use different media and . 
to develop messages with the assistance of marketing and advertising experts 
is a significant factor in the political persuasion of voters. 

In these respects, the electoral process must not be equated with the 
economic marketplace. A fundamental and inherent feature of democratic 
rights is that, unlike economic assets, they are universally distributed. They 
are acquired and exercised freely without any monetary charge, and they 
cannot be bought and sold. For instance, electoral laws explicitly state that 
a voter may not ‘sell’ her or his vote in exchange for any benefit. The market- 
place prescribes an equality of opportunity to participate but allows relatively 
free rein for individuals and groups to advance their economic self-interests 
by accumulating unequal amounts of resources. In direct contrast, at the 
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heart of the electoral process lies the principle of the equality of voters. The 
importance of this principle has been captured by the eminent political 
scientist, Robert Dahl: “If income, wealth, and economic position are ... 
political resources, and if they are distributed unequally, then how can citi- 
zens be political equals? And if citizens cannot be political equals, how is 
democracy to exist?” (1989, 326) 

How and where a democratic society draws the line between the domain 
of democratic rights and that of the marketplace are matters of continuing 
debate. There is an inherent tension between the freedom to do fully as one 
wishes to advance one’s political interests or political cause, with whatever 
resources one has at one’s disposal, and the rights of others to participate 
equally in the governance of their political society. This tension has long been 
recognized by political philosophers and jurists alike, and exists in theory 
as well as in the making and adjudication of laws. Jenson 1991a RC) Decisions 
in this regard will always be subject to controversy and debate because 
“human goals are many, not all of them commensurable, and in perpetual 
rivalry with one another”. (Berlin 1969, 171) Some will dispute the deci- 
sion about which value deserves primacy, while others will challenge where 
the line has been drawn. 

It is remarkable how the evolution of both democratic theory and institu- 
tions is testimony to the degree to which fairness, as equality of opportu- 
nity, has increasingly come to be regarded as fundamental. The principle 
of fairness does not override basic rights and freedoms, for that would 
imply the rights and freedoms are not themselves contained within the 
basic notion of justice. But, in certain circumstances, fairness may justifiably 
restrict the exercise of certain freedoms in the pursuit of justice itself. 

The principal means whereby Canadians actively participate in elections 
is as supporters of candidates and members of political parties. Political 
parties provide opportunities for individuals who share similar values to pro- 
mote their common objectives. Although political parties co-ordinate and chan- 
nel individual expression and participation in the electoral process, indi- 
viduals and groups other than candidates and parties can also express their 
views independently. The expression of such views is important during elec- 
tions when assessments of issues, candidates, parties and governments are 
most likely to evoke response and provide the basis for voters to judge those 
who seek to represent them and to govern. Freedom of expression is essen- 
tial if there is to be meaningful debate on important and contentious issues. 

There is, therefore, no question of the importance and justification 
of freedom of expression. At the same time, the capacity to spend money 
on advertising campaigns to publicize an individual’s or group’s views 
on election issues, parties or candidates is not an appropriate measure of 
whether individuals or groups have sufficient opportunities to exercise 
their right to freedom of expression. The ability to spend significant amounts 
of money to promote one’s view is not, in itself, a requisite for freedom of 
expression. 
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Because discrepancies in resources directly affect the ability to acquire 
media time or space to communicate a message, unrestricted freedom to 
express political views during an election cannot prevent some electoral com- 
munications from overwhelming the communications of others, thereby 
advantaging one political point of view. As Robert Mutch has written, “Limits 
cannot increase the speech opportunities of the nonwealthy majority, but they 
do reduce the degree to which the debate is dominated by wealth.” (1988, 64) 

The objective of fairness in the regulation of election spending, there- 
fore, is neither to control the costs of elections for the principal ‘players’, 
namely candidates, parties and their partisan supporters, nor to advantage 
them over other independent individuals or groups. Rather, it is to ensure 
that some are not able to dominate election discourse because of their finan- 
cial resources. In the words of the noted political theorist, John Rawls: 


Those similarly endowed and motivated should have roughly the same 
chance of attaining positions of political authority irrespective of their eco- 
nomic and social classes.... The liberties protected by the principle of par- 
ticipation lose much of their value whenever those who have greater means 
are permitted to use their advantage to control the course of public debate. 
C172) 


In the 1960s, Canadian legislators recognized the need to limit election 
expenditures. While the rising costs of election campaigns were a major 
concern, the 1966 report of the Committee on Election Expenses (the Barbeau 
Committee) and the subsequent reform legislation of 1974 testified to the 
increasing awareness that fairness in the electoral process could not be real- 
ized without a new regulatory framework. The framework that emerged 
from legislative changes in the 1970s, along with subsequent amendments 
to it, contained three principal elements: (1) limits on the election expenses 
of candidates and registered political parties; (2) restrictions on the inde- 
pendent election spending of all other individuals and groups; and 
(3) broadcasting regulations on when, how and to what extent political 
parties and candidates could advertise on television and radio. This regu- 
latory framework applied only during the election period. 

The need to promote fairness in the electoral process to give full meaning 
to democratic rights and freedoms was regarded as a legitimate and pressing 
concern; the means chosen were judged the most appropriate and effective, 
as well as the least restrictive of freedom of expression and association. 
Canadian political parties, unlike those in countries such as Great Britain 
and France, were not barred from purchasing time on the electronic media; 
rather, to allow a reasonable opportunity for the various parties to be heard, 
limits were placed on the amount of advertising time any one party could buy. 
Moreover, each of the three elements of the 1974 reforms was considered an 
essential pillar of the framework. Although not without shortcomings in 
promoting fairness, this framework placed Canada at the leading edge of 
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western democratic political systems in securing the rights and freedoms 
of Canadians as they applied to electoral democracy. 

Restrictions on the election expenditures of individuals or groups other 
than candidates or parties were central to the attempt to ensure that the finan- 
cial capacities of some did not unduly distort the election process by unfairly 
disadvantaging others. The objective of these restrictions on independent 
expenditures was to ensure that money was not spent in ways that would 
nullify the effectiveness of spending limits on candidates and political parties. 
If individuals or groups were permitted to run parallel campaigns augment- 
ing the spending of certain candidates or parties, those candidates or parties 
would have an unfair advantage over others not similarly supported. At the 
same time, candidates or parties who were the target of spending by indi- 
viduals or groups opposed to their election would be put at a disadvantage 
compared with those who were not targeted. Should such activity become 
widespread, the purpose of the legislation would be destroyed, the reason- 
ably equal opportunity the legislation seeks to establish would vanish, and 
the overall goal of restricting the role of money in unfairly influencing elec- 
tion outcomes would be defeated. At issue was not the protection of candi- 
dates or parties from critical assessments by individuals or groups but rather 
limits on the ability of individuals or groups to incur election expenses to 
directly or indirectly influence the outcome of elections. 

To avoid unfair outcomes, it was considered imperative that there be 
limits on the spending of individuals and groups who might directly or 
indirectly support the election of one or more candidates or a party. The need 
for such restrictions was recognized by the Barbeau Committee in 1966, 
which recommended that all groups other than registered parties and candi- 
dates be prevented from using paid advertisements that directly promoted 
or opposed a candidate or party during the election: 


The Committee has no desire to stifle the actions of such groups in their 
day-to-day activities. However, the Committee has learned from other 
jurisdictions that if these groups are allowed to participate actively in an 
election campaign any limitations or controls on the political parties or 
candidates become meaningless. In the United States, for example, ad hoc 
committees such as “Friends of John Smith” or “Supporters of John Doe” 
commonly spring up to support a candidate or party. Such committees 
make limitation on expenditures an exercise in futility, and render mean- 
ingless the reporting of election expenses by parties and candidates. 
(Canada, Committee on Election Expenses 1966, 50) 


The Barbeau Committee’s reference to the “day-to-day activities” of groups 
remains relevant. Where it has been enacted, the regulation of independent 
expenditures has not been intended to silence debate. Rather, the regulation is 
intended to restrict the ability of an individual or an advocacy group to launch 
an advertising campaign on an issue that is central to the campaign, 
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independently of a candidate or a party. Even if the advertising campaign 
avoided directly endorsing or opposing a particular candidate or party, it could 
help the chances of one side and hinder the chances of another. In these direct 
and indirect ways, such spending on an issue central to the campaign would 
in effect augment the spending of one or more candidates or parties. While all 
candidates and parties would be subject to the election spending limits, those 
who did not benefit from groups making independent expenditures on behalf 
of the issues the candidates or parties support might well be put at a disad- 
vantage; the same would apply to candidates and parties whose policies became 
the target of negative advertising by individuals or advocacy groups. 

In 1984, Judge Medhurst of the Alberta Court of Queen’s Bench ruled 
that the particular provisions of the 1974 law, as amended in 1983 to pro- 
hibit all independent election spending to directly promote or oppose a 
particular candidate or party, was an unjustified restriction on freedom of 
expression. (National Citizens’ Coalition Inc. 1984) The federal government 
decided not to appeal the judgement or to amend the law in a manner con- 
sistent with the Charter. Elections Canada decided not to enforce the law 
outside Alberta during the 1984 and 1988 general elections, even though the 
judgement was not binding on courts outside Alberta. These decisions 
destroyed the overall effectiveness of the legislative framework for pro- 
moting fairness in the exercise of freedom of expression and of democratic 
rights during Canadian elections. The experience of the 1988 general elec- 
tion clearly demonstrates this. The gaping hole in our existing framework 
in relation to independent expenditures is patently unfair. The conundrum 
that this development presents for electoral reform is now widely acknowl- 
edged. Without fairness, we may continue to have a ‘free’ society, but we 
would certainly diminish the ‘democratic’ character of our society. The 
Charter couples these two dimensions. It is essential that both Parliament 
and the courts acknowledge this fundamental fact. 

Given the centrality of fairness as a fundamental condition of equality 
of opportunity in the electoral process, the electoral regulatory framework 
must be rebuilt. This requires a law with provisions that promote fairness 
by limiting the election expenses of candidates and parties, by securing 
access to the broadcast media, and by also limiting, but not ruling out, the 
opportunity for other individuals and groups to spend independently of 
candidates and parties during the election period in ways that may directly 
or indirectly affect the election outcome for at least one candidate or party. 


LIMITING ELECTION EXPENSES 


Background to the 1974 Legislation 

The issue of limiting spending in federal elections was not seriously consid- 
ered until the 1960s. The 1874 Dominion Elections Act, which was modelled 
fairly closely on the British Corrupt Practices Act of 1854, introduced require- 
ments for candidates to appoint an agent and to report on their election 
expenditures. In 1883, Great Britain introduced statutory spending limits 
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for candidates as part of the Corrupt and Illegal Practices Prevention Act. In 
this case, as Leslie Seidle has noted, Canada did not follow the British exam- 
ple: “Canadian elections in the nineteenth century were often associated 
with extravagant expenditure, but no single election approached the excesses 
of the 1880 British contest. There was some awareness of the principles 
which had been introduced in the 1883 Act, but no one campaigned for a 
drastic rewriting of the Canadian law along British lines.” (1980, 286-87) 

The cost of Canadian elections began to stimulate debate in the 1930s. 
Some complained that candidates’ campaigns were unnecessarily costly 
because there were too many paid workers. At the national level, spending 
increased as the parties began to rely on the services of advertising agen- 
cies. (Seidle 1980, 170) In 1938, C.G. Power introduced a private member’s 
bill that proposed limitations on candidates’ expenditures and annual 
reporting of political parties’ spending and contributions. Power reintro- 
duced his bill in the following session; it was studied by a special commit- 
tee but not adopted. In 1949, he tabled a similar bill, which received second 
reading but went no further. 

In the absence of support from the national parties, isolated efforts such 
as Power’s had no impact. The situation began to change in the late 1950s. 
From 1957 to 1963, four general federal elections were held. Although in each 
case the large national political parties were able to obtain significant amounts 
of money to conduct their campaigns, each election was successively more 
costly, in large part because of increased spending on television advertis- 
ing, first used in the 1957 general election. The widespread concern about 
the rising cost of elections, particularly for the national political parties, 
led to the establishment in 1964 of the Committee on Election Expenses. The 
Chair of the Committee was Alphonse Barbeau, who had helped develop 
the 1963 reforms to Quebec’s electoral law, which introduced election spend- 
ing limits for the first time in Canada. The Committee comprised persons 
who had been active in the Liberal, Progressive Conservative and New 
Democratic parties, as well as a prominent political scientist. 

In its report, the Committee stated that “a body of evidence presented 
to [the Committee] supports the need ... for some form of control of, and 
limitation on, election expenditure”. (Canada, Committee on Election 
Expenses 1966, 49) The Committee’s approach to the issue was threefold. 

First, as a way of limiting election costs, the Committee recommended 
parties and candidates be prohibited from advertising on television or radio 
and from using paid print media except during the four weeks immedi- 
ately preceding election day. Political parties were also to be barred from 
purchasing any paid advertising time on television or radio that was addi- 
tional to their share of six hours of subsidized paid time each broadcaster 
would be obliged to provide during that period. 

Second, the Committee recommended a limit of $0.10 per voter on 
candidates’ spending on broadcast and print advertising. The Committee 
rejected a “total dollar limitation” for candidates because it assumed that 
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“any attempt to place such a limitation could be easily circumvented”. 
(Canada, Committee on Election Expenses 1966, 49) It did not favour any 
form of statutory spending limits for political parties, preferring to rely on 
disclosure as a form of discipline: “The Committee suggests that as a first 
step reports on expenditures, and the attendant publicity, (provided the 
system adopted is rigorous enough), would oblige parties to put wise limits 
on their expenditures.” (Canada, Committee on Election Expenses 1966, 32) 
A related recommendation was that the doctrine of agency be extended to 
political parties. 

Third, the Barbeau Committee recognized that the restrictions on the 
purchase of broadcast time by parties and the advertising spending limits 
for candidates it proposed would be effective only if accompanied by regu- 
lations on the expenditures of other individuals and groups. The Committee 
recommended that all groups other than registered parties and candidates 
be prevented from using paid advertisements that directly promoted or 
opposed a candidate or party during the election. 

Parliament did not begin to consider the issues addressed by the Barbeau 
Committee until October 1970, when a special committee of the House of 
Commons, known as the Chappell Committee after its chair, Hyliard 
Chappell, was appointed to consider amendments to the Canada Elections 
Act. In its report, the Chappell Committee adopted a much more compre- 
hensive approach to spending limits: it proposed limits on the ‘election 
expenses’ (not just the advertising expenses) of candidates and of parties. 
(Canada, House of Commons 1971) In May 1972, just before Parliament 
was dissolved, Bill C-211 was introduced but not adopted. The bill included 
advertising spending limits for candidates only and a maximum of six 
and one-half hours of broadcast advertising time for purchase by the par- 
ties. Clearly, Members of Parliament saw the need for more comprehen- 
sive reform than the senior organizers and executives of the national 
parties. 

The 1972 election returned a minority Liberal government. Calls for 
reform came from the New Democratic Party, which held the balance of 
power in the House of Commons, and, increasingly, from Canadians whose 
concern about party finance and election spending was stimulated by the 
Watergate revelations in the United States.! (Mutch 1991 RC) This led to the 
introduction of legislation, adopted as the Election Expenses Act, which came 
into effect on 1 August 1974. 

The Act provided for overall limits on the election expenses of both 
candidates and parties. A candidate’s election expenses could not exceed 
the aggregate of: $1.00 for each of the first 15 000 voters on the preliminary 
list for the constituency; $0.50 for each voter between 15 001 and 25 000; 
and $0.25 for each additional voter. Amendments adopted in 1977 and 
1983 permit additional spending in constituencies where the number of 
voters is less than the average in all constituencies and in geographically 
large constituencies. 
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The limit for a registered political party’s election expenses was deter- 
mined by multiplying $0.30 by the number of voters on the preliminary 
lists in constituencies where the party had officially nominated candidates. 
In the 1979 election, the average spending limit for candidates was $27 744; 
the spending limit for a registered party with candidates in all constituencies 
was $4 459 249. Since amendments adopted in 1983 the candidate and party 
limits have been adjusted on 1 April each year to reflect the change in the 
consumer price index during the previous 12 months. 

The Act also explicitly recognized that limiting spending by candidates 
and parties would require the regulation of spending by other individuals 
and groups. Consequently, under what was then section 70.1 of the Canada 
Elections Act (now section 259), individuals or groups were prohibited from 
incurring expenses during elections to directly promote or oppose candi- 
dates or parties, except if authorized by the official agent of a candidate or 
party (in which case the spending had to be counted against the election 

: expenses limit of the candidate or party concerned). At the same time, the 
legislation (s. 70.1(4)) attempted to strike a balance between the integrity 
of spending limits generally and the ability of non-registered participants to 
spend money to promote ‘policy issues’ by establishing a ‘good faith’ defence 
from prosecution. Individuals and groups were allowed to incur expenses 
to promote or oppose a registered party or candidate if they could establish 
that the expenditures were incurred for the purpose of gaining support for 
their views on policy issues or for advancing the aims of a non-partisan 
organization. 

It soon became apparent that enforcing this good faith defence was 
problematic. Not only was there uncertainty about what kinds of activities 
were entitled to the defence, but court decisions extended it to explicitly par- 
tisan messages that included no articulated policy position. For example, 
an advertising banner flown from an airplane during a by-election with 
the message “O.H.C. Employees 767 C.U.P.E. vote but not Liberal” was inter- 
preted by the court as a legitimate attempt to oppose the government’s 
anti-inflation program, even though it did not specify any policy position.? 
(R. v. Roach 1978) Within five years, the chief electoral officer had good rea- 
son to warn Parliament that the law on independent spending was inade- 
quate and had the potential to undermine the effectiveness of the spending 
limits for candidates and parties. 

In 1983, Parliament responded to these concerns and amended the 
Canada Elections Act by removing the good faith defence. As a result, 
section 70.1 effectively prohibited individuals or groups from incurring 
independent expenditures to directly promote or oppose candidates or par- 
ties during elections. However, the legislation did not prohibit groups or 
individuals from incurring expenses to promote ‘issues’ as long as their 
messages did not directly promote or oppose a party or candidate. Members 
from the three parliamentary parties recognized during the debate in 
the House of Commons that the amendments might conflict with a strict 
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interpretation of freedom of expression but justified them as necessary to 
preserve the principles of fairness and equity in elections. (Canada, House 
of Commons, Debates, 25 October 1983, 28295-99) 

The amended legislation was challenged by the National Citizens’ 
Coalition. The decision, rendered in 1984 by a lower Alberta court, held 
that the government had not demonstrated the justification for limiting the 
freedom of expression of individuals or groups during elections to the 
degree provided by the amended section 70.1. This decision was handed 
down before the Supreme Court of Canada had articulated a set of rules for 
determining the reasonableness of legislation that conflicts with a protected 
right. (R. v. Oakes 1986) The judgement in the National Citizens’ Coalition 
case, which held that limits could be justified only where “a real likelihood 
of harm to a society value” would occur without the impugned legislation 
(1984, 264), set a far more stringent test than the one subsequently relied on 
by the Supreme Court. However, the 1984 decision, handed down on the 
eve of an election, was not appealed by the federal government; nor was 
alternative legislation enacted. Moreover, although the decision was binding 
only in Alberta, Elections Canada decided not to enforce the law elsewhere 
in the country. 


Comparative Experience 

The comparative experience of major western democracies in limiting elec- 
tion spending illustrates a variety of approaches. In Great Britain, for instance, 
candidate spending limits have been in effect since 1883. Party spending 
is not subject to statutory limits, but there is a ban on purchasing time on 
television and radio for election advertising; this constitutes an indirect, 
yet no less effective, limit on spending by political parties. The Representation 
of the People Act also prohibits individuals or groups from spending money 
at the constituency level “with a view to promoting or procuring the elec- 
tion of a candidate” or “disparaging another candidate” unless authorized 
in writing by the candidate’s agent (in which case the spending counts 
against the candidate’s limit). Moreover, groups participating in national 
campaigns may not advertise on radio or television; like parties, they may 
advertise only in newspapers. 

In France, there are candidate spending limits for National Assembly and 
presidential elections, but no limits on political party spending. However, 
there is a ban on all paid political advertising during the election period 
on radio and television and in newspapers. This ban encompasses paid 
political advertising by individuals or groups. 

In Germany, there are no spending limits on candidates or parties, but 
there are low limits on the amount of paid political advertising that polit- 
ical parties may purchase. Although the German law contains no specific 
prohibitions on independent advertising expenditures, such advertising 
has not been evident to any great extent in German elections. It may be 
that broadcasters and publishers consider it would be inconsistent to allow 
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a significant amount of independent advertising expenditures when they 
must respect restrictions on advertising by political parties. 

In the United States, congressional and presidential spending limits, 
enacted by the Federal Election Campaign Act of 1971, as amended in 1974, 
were struck down by the U.S. Supreme Court in 1976. In Buckley (1976), the 
Court declared that spending limits were a violation of First Amendment 
guarantees of free speech, except when such limits were linked to the accep- 
tance of public funding, which was then and remains part of the frame- 
work for presidential elections. (Given this exception, the Canadian law 
limiting the election expenses of candidates and parties would be valid in 
the U.S. context, since these limits are linked to a system of public funding.) 
The Court referred to the expenditure limits as “substantial rather than 
merely theoretical restraints on the quantity and diversity of political speech” 
(Buckley 1976, 19) and concluded that: 


The First Amendment denies government the power to determine that 
spending to promote one’s political views is wasteful, excessive, or unwise. 
In the free society ordained by our Constitution it is not the government, 
but the people — individually as citizens and candidates and collectively 
as associations and political committees —- who must retain control over the 
quantity and range of debate on public issues in a political campaign. 
(Buckley 1976, 57) 


At the same time, the U.S. Supreme Court did not question contribution 
limits, expressing the view that the “major evil” associated with rapidly 
increasing campaign expenditures was the danger of candidates becoming 
dependent on large contributions. (Buckley 1976, 55) This emphasis was 
also reflected in a 1980 decision of the District Court for the District of 
Columbia on independent expenditures. The judges considered the pre- 
vention of corruption “the singular interest justifying” campaign finance 
regulations and that “spending money can just not be equated with giving 
money as a source of possible corruption”. (FEC v. AFC 1980, 494, 498, empha- 
sis in original) 3 

As a consequence, independent expenditures in the United States may 
be made for or against candidates, and there are no limits on the amount 
of independent expenditures political action committees (PACs) or any other 
group or organization may incur. In the 1987-88 election cycle, PACs alone 
spent U.S. $20.3 million on independent expenditures, about U.S. $16.0 mil- 
lion of which was spent by ‘non-connected’ (most often single-issue) PACs; 
there were U.S. $13.6 million and U.S. $6.7 million in independent expen- 
ditures in relation to the presidential and congressional races, respectively. 
In 1990, total independent expenditures in relation to candidates seeking 
election amounted to U.S. $4.1 million. The vast majority of this spending 
came from non-connected PACs (U.S. $1.9 million) and trade, membership 
and health organizations ($1.8 million). In addition, PACs play a major role 
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in funding the campaigns of congressional candidates, who are not subject 
to spending limits. 

The issue of independent expenditures has raised several concerns in 
the United States. Although such expenditures have not consistently influ- 
enced election outcomes (Magleby and Nelson 1990, 58), they have had 
some impact as a result of the targeting of candidates. Independent expen- 
ditures since 1982 have been primarily in support of candidates, although 
there have been prominent examples of independent expenditures being 
the source of negative advertising against candidates. Herbert Alexander 
(1991 RC) brings to light one such example: 


Michael Dukakis’ campaign was hurt by explosive ads highlighting a felon 
named Willie Horton, who, while on a prison furlough program in 
Massachusetts, had escaped and brutally raped a Maryland woman. These 
commercials, designed to question Dukakis’ record on crime, were pro- 
duced and aired not by the Bush campaign, but by two independent expen- 
diture groups [PACs], and were widely shown on television news programs. 


The issue of independent expenditures raises further questions because 
it is often not clear that the PAC is separate from the candidate’s campaign. 
For example, most voters did not know that the PAC ‘Americans for Bush’ 
had no connection with George Bush’s campaign for the presidency in 1988. 
In fact, there have been many allegations that these expenditures are not 
truly independent of the candidate’s campaign; however, only a few such 
expenditures have been judged illegal by the Federal Election Commission. 
Furthermore, this form of spending reinforces the incumbency bias of PAC 
contributions. In congressional elections since 1984, independent expenditures, 
as well as PAC contributions to candidates, have greatly favoured incumbents 
over challengers. (Magleby and Nelson 1990, 55) 


The Canadian Experience 


Candidates and Parties 

During our public hearings, over four-fifths of the interveners who addressed 
the issue of spending limits spoke in favour of the general principles 
enshrined in the present federal electoral law. This mirrored the results of 
our major attitudinal study, in which 93 per cent of respondents supported 
spending controls on political parties; this level of support did not vary 
significantly by region. (Blais and Gidengil 1991 RC) Among practitioners, 
support for spending limits is also strong: 79 per cent of respondents to 
our survey of constituency association presidents said they found the rules 
for limiting the election spending of federal candidates and parties “very 
satisfactory” or “satisfactory”. (Carty 1991a RC) While opinion surveys 
indicated Canadians were strongly in favour of spending limits even before 
they were adopted at the federal level,’ the effects of spending limits on 
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the dynamics of subsequent election campaigns have illustrated that greater 
fairness was not an abstract goal. This experience has reinforced public 
support for spending limits and helps explain why Canadians believe limits 
must remain a cornerstone of federal electoral law. 

We were also told that another objective of democratic government — 
namely, accessibility to the electoral process — is enhanced by diminishing 
the significance of financial resources for those who are considering running 
for office. Spending limits lower barriers to participation faced by those 
who do not have generous financial backing or personal wealth. Limits 
also provide a form of ‘insurance policy’: if a campaign becomes heated, they 
allow the candidate to resist pressure to spend ever greater amounts (a 
problem frequently faced in the United States, where, except for presiden- 
tial elections, there are no election spending limits). Our research indicates 
that candidates in the 1988 Canadian election spent a higher proportion of 
their limit in the more competitive races. (Heintzman 1991 RC) Candidates 
who come close to spending their limit are obliged to rely on other means, 
such as more effective mobilization of volunteers and voters — a sound and 
constructive outcome. In the absence of limits, spending in the most com- 
petitive contests would likely escalate significantly. Because spending limits 
prevent such escalation, those with fewer resources are not put at a direct 
disadvantage relative to those with better-financed campaigns. This, in 
turn, can encourage a greater number and variety of people to become can- 
didates, leading to increased representation from the diversity of groups that 
constitute the body politic. 

A number of interveners commented, during our hearings, on this rela- 
tionship between spending limits and accessibility to elected office. Harry 
Katz, representing five Metropolitan Toronto Progressive Conservative 
associations, said: | 


It seems some people have, let’s say, more access to funds than others.... 
And that maybe in the interest of having a good cross-section of repre- 
sentation in our parliament, that money should not be as big a barrier.... 
There shouldn’t be a barrier at all, hopefully, to people running for 
election. (Toronto, 30 May 1990) 


In a similar vein, Judy Erola told our symposium on the active par- 
ticipation of women in politics that the 1974 legislation “has led to the 
growth of [the number of] women in the House of Commons”. (Montreal, 
1 November 1990) 

Our research confirmed that the financial situation of women is a major 
barrier to their seeking election. In her survey of a sample of women can- 
didates in the 1988 election, Janine Brodie found that lack of funding ranked 
as the most significant obstacle faced by women candidates. (1991 RC) Not 
surprisingly, many advocates of spending limits link this issue of accessi- 
bility to the democratic rights protected by the Canadian Charter of Rights 
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and Freedoms. By mitigating financial barriers, limits encourage more people 
to seek elected office, thus adding meaning to the right to stand as a candi- 
date guaranteed by section 3 of the Charter. This reflects the strong sup- 
port of Canadians for measures to ensure their constitutional rights are 
fully protected and can be effectively exercised. The increased number of 
women candidates and elected Members of Parliament since 1974, while 
the result of numerous factors, has obviously been enhanced by the presence 
of spending limits. 

A telling point in the Canadian experience is the empirical evidence of 
the effects of spending limits on electoral competition. Contrary to the argu- 
ment often heard in the United States that spending limits diminish elec- 
toral competition, the evidence since the introduction of spending limits 
in Canada in 1974 is that there has not been a decline in electoral compet- 
itiveness. During the 1974-1988 period, 6.0 per cent of the members of the 
U.S. House of Representatives were defeated. Moreover, the rate of defeat 
for members of the House of Representatives has actually been dropping 
and has been below 5 per cent since 1982. In Canada, however, the average 
rate of defeat during the four general elections since the spending limits 
came into effect was 24.9 per cent; the average defeat rate for the last three 
elections to which spending limits did not apply (1968, 1972, 1974) was 
20.3 per cent (adapted from Atkinson and Docherty 1991, Table 1). Although 
a number of factors affect electoral competition, it is evident that Canadian 
federal elections since the introduction of spending limits have become 
more, not less, competitive, and incumbency rates for the House of Commons 
during that period have been markedly lower than for the U.S. House of 
Representatives. 

The conclusion that must be drawn from all of the above considerations 
is that spending limits during election campaigns constitute a significant 
instrument for promoting fairness in the electoral process. They reduce the 
potential advantage of those with access to significant financial resources 
and thus help foster a reasonable balance in debate during elections. They 
also encourage access to the election process. This adds meaning to the 
fundamental right of candidacy by enhancing the opportunity for a more 
representative House of Commons. Finally, spending limits (as designed 
in our electoral law) help achieve these democratic objectives without 
diminishing electoral competition. 

The evidence from the Canadian experience also supports spending 
limits for both candidates and political parties. A few interveners at our 
hearings suggested retaining spending limits for candidates but abolishing 
them for parties. Such an arrangement, it was suggested, would result 
in a regulatory scheme similar to that of Great Britain, where candi- 
date spending is limited by law but party spending is not subject to statu- 
tory limit. This proposal ignores the fact that in Great Britain there is a ban 
on purchasing time on television and radio for election advertising. Limiting 
only candidate spending while preserving the right of parties to purchase 


33 7 
PAU ReNEE SASr TONF “TORE GE SLGE°C4rco REAL! “P aR oO "CtES S 


broadcasting time for election advertisements would leave a very impor- 
tant part of the election contest unregulated. The objective of fairness in 
the electoral process would thus be diminished greatly. Furthermore, if the 
parties had free rein and candidates did not, there could be potential for abuse. 
For example, a party could concentrate its advertising spending in ways that 
benefited certain candidates — perhaps those in a particular region — while stop- 
ping short of direct advocacy of those candidates. As a result, the integrity 
and purpose of candidate spending limits would be compromised. 


Independent Expenditures by Individuals and Groups 

At our public hearings, more than 150 interveners argued that to protect the 
integrity of candidate and party spending limits, some form of regulation 
for individual or group election activity was necessary. Regulation could 
be through financial limits on spending, restrictions on the nature of adver- 
tisements or rules concerning the timing of advertisements. Only 33 inter- 
veners said no restrictions should be imposed on the independent spending 
of groups or individuals. An attitudinal survey conducted in 1991 reflected 
what interveners told us at our hearings: 75 per cent of those interviewed 
support spending limits for those who “represent specific group interests”. 
(Frizzell 1991) 

The issue of spending limits for individuals and groups other than can- 
didates and political parties became a salient one in the 1988 election. In that 
general election, individuals and groups, for the first time since their activ- 
ities were restricted in 1974, incurred significant independent expenditures 
during a campaign. Individuals, corporations, labour unions and other groups 
spent more than $4.7 million on advertising. (Hiebert 1991b RC, Table 1.1) 

The vast proportion of independent expenditures was directed at the 
issue of free trade. Moreover, four times as much money was spent to pro- 
mote free trade as was spent to oppose it. (Hiebert 1991b RC) Most of the 
advertisements paid for by individuals and groups, particularly those pro- 
moting free trade, were confined to advocacy and information about this 
issue, without direct partisan reference. Most of the 1988 independent 
advertisements thus would have been within the bounds of the legislation 
as amended in 1983. Nevertheless, the lopsided nature of the independent 
campaign on free trade raised a new question about the relationship between 
independent expenditures on issues and candidate and party spending 
limits. , 

Until the 1988 election, the underlying assumption of regulatory attempts 
to limit the election advertising of individuals and groups was that it was 
necessary to prohibit only directly partisan advertisements. It was assumed 
that the advocacy of issues did not represent a threat to the integrity of 
candidate and party spending limits. The 1988 election experience clearly 
demonstrated that advertisements promoting an issue but not explicitly 
exhorting voters to vote for a particular candidate or party could themselves 
be grossly unfair because they can constitute an endorsement of a particular 
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party, if one party can be clearly distinguished from others on the basis of 
its stand on a central election issue. 

It cannot be expected that roughly equal amounts of money will be spent 
to promote both sides of an issue. The free trade issue in 1988 was a clear 
example of how one side of a debate can spend considerably more money 
than the other. Only one of the three largest parties, the Progressive 
Conservative Party, supported free trade. This meant that the benefits of 
money spent by individuals and groups accrued mainly to that party. Groups 
and individuals promoting free trade spent $0.77 on advertisements for every 
$1.00 of the entire advertising budget of the Progressive Conservative Party, 
whereas independent expenditures on advertisements against free trade 
accounted for only $0.13 for each $1.00 of the total advertising budgets of 
the two large parties opposing free trade. (Hiebert 1991b RC) Richard Johnston, 
using data from the 1988 Canadian National Election Survey, has shown that 
independent interest group advertising may have affected the outcome to 
the advantage of the Progressive Conservative Party. (Johnston et al. 1991) 

Although most of the advertising supporting free trade sponsored by 
individuals and groups focused on the issue without referring explicitly 
to a candidate or party, there were some examples of partisan advocacy. 
Because partisan advocacy conveys an explicit exhortation to action, it repre- 
sents a direct assault on the fairness principle. An advertisement that targets 
a candidate for assuming the ‘wrong’ position on an issue conveys a corol- 
lary message to vote against that candidate. Conversely, an advertisement 
that promotes a particular issue and clearly identifies the candidate most 
sympathetic to that issue carries an equally direct message that the best 
way to promote the issue is to elect that particular candidate. 

In the 1988 election, advertisements against free trade attempted to con- 
vince voters that the proposed agreement was not good for Canada. Among 
these advertisements was a comic book entitled “What's The Big Deal?”, 
which was distributed in 24 daily newspapers. The comic book combined 
messages about the dangers of free trade with unflattering caricatures of mem- 
bers of the governing party, framed to instil doubt that voters could take at 
face value these leaders’ words about the benefits of the agreement for Canada. 
(Pro-Canada Network 1988) The National Citizens’ Coalition, on the other 
hand, sought to convince voters to vote for free trade by giving critical assess- 
ments of the leaders of the Liberals and NDP, who opposed free trade. 

There were also examples of partisan advocacy at the constituency 
level, primarily by groups that waged a personal and direct attack on candi- 
dates. For example, Campaign Life Coalition, the political wing of the pro- 
life movement in Canada, targeted candidates in more than 30 constituencies 
and mailed materials or canvassed against candidates who were perceived 
to be pro-choice. A considerable amount of Campaign Life political cam- 
paigning was low budget — pamphlets and canvassing. (Hiebert 1991b RC) 

However, there were also examples of broadly directed advertising on 
the issue of abortion. In the November 1988 edition of its publication Vitality, 
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the Coalition for the Protection of Human Life identified 125 candidates 
from the Progressive Conservative, Liberal and New Democratic parties who 
supported the position of Campaign Life on abortion (the candidates’ posi- 
tion was based on the response to a questionnaire); the publication was 
distributed beyond the Coalition’s membership. (Tanguay and Kay 1991 RC) 
In addition, the Saskatchewan Pro-Life Association reportedly spent 
$40 000 on a province-wide advertising campaign in addition to publishing 
a special issue of its newsletter. (Spencer 1988) 

Based on an assessment of 14 major Canadian daily newspapers and 
information provided by the newspapers or advertisers, it is evident that 
during the 1988 election more than $100 000 was spent on newspaper adver- 
tisements on issues other than free trade and abortion. A number of the 
campaigns were oriented mainly toward issues, but some also criticized par- 
ties or party leaders. The Friends of Portage Program for Drug Dependence 
spent more than $45 000 in major Montreal and Toronto dailies on advertise- 
ments calling for drug abuse to be made a key election issue and claiming 
that the prime minister, party leaders and parties had ignored the problem. 
The peace movement, under the general rubric of the Canadian Peace 
Pledge Campaign, accounted for more than $28 000 of the total advertising 
expenditure in the newspapers surveyed. The campaign’s most expensive 
advertisement, which appeared in the Toronto Globe and Mail (15 November 
1988, A-11), reported the positions of the three largest parties on arms con- 
trol and disarmament, denounced the government's policies in this area 
and urged voters to “vote for peace-supporting candidates”. In our survey 
of constituency association presidents, half the respondents indicated that 
in the 1988 election single-issue groups had actively supported or opposed 
candidates. (Carty 1991a RC) 


Defining Election Expenses 

Limits on the election expenses of candidates and parties and of other indi- 
viduals and groups are necessary to promote the meaningful realization 
of democratic rights and freedoms in the electoral process. Spending limits 
on candidates and parties have clearly enhanced fairness by reducing the 
likelihood that candidates and parties with access to significant financial 
resources are unduly advantaged over those with less access. The result is 
a more reasonable balance in the election discourse. In addition, spending 
limits for candidates enhance fairness by promoting access to candidacy 
and thus elected office. Moreover, spending limits do not discourage elec- 
toral competition; rather, if both reasonable and effective, they encourage 
competition. 

Spending limits on individuals and groups are also essential if election 
outcomes are not to be unduly influenced by independent advertising cam- 
paigns. Since the purpose of all election spending, including independent 
election spending, is to influence the outcome of elections, that is, the 
election of candidates and indirectly the formation of the government, 
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independent spending must be subject to some limit. However, it would 
be unfair, as well as unconstitutional, to ban all independent election spend- 
ing. Some independent participants consider it essential to meaningful elec- 
tion expression that their messages refer explicitly to candidates or parties 
and that they be able to identify candidates and parties in their advocacy 
of particular issues. Moreover, independent groups can enrich the election 
debate by bringing their issues into the election discourse. 

Nonetheless, Canadian experience, especially the 1988 general elec- 
tion, as well as U.S. experience demonstrates clearly that independent election 
spending can influence the outcome of elections by subjecting voters to 
election advertising skewed to one point of view. Canadian and compara- 
tive experience also demonstrate that any attempt to distinguish between 
partisan advocacy and issue advocacy — to prohibit spending on the former 
and to allow unregulated spending on the latter — cannot be sustained. 
At elections, the advocacy of issue positions inevitably has consequences 
for election discourse and thus has partisan implications, either direct or 
indirect: voters cast their ballots for candidates and not for issues. 

For the definition of election expenses to be effective in limiting such 
expenses, it must encompass all the election-related expenditures of can- 
didates, parties, other individuals and groups to directly or indirectly influ- 
ence the outcome of an election. First, the definition of election expenses must 
obviously include spending that seeks to promote or oppose, directly or 
indirectly, the election of a candidate, since it is candidates who are seeking 
elected office. 

Second, the definition of election expenses must include spending to 
promote or oppose a registered party or the program or policies of a candidate 
or registered political party. The central role political parties play in elec- 
tion campaigns means that spending to promote or oppose a registered 
party must be counted as an election expense. At the same time, candidates 
offer themselves as individuals and, in the vast majority of cases, as stan- 
dard bearers of a registered party with programs and policies that indicate 
to the electorate what they represent. The vitality of electoral democracy is 
dependent on candidates and parties with clearly defined programs and poli- 
cies. The greater the degree to which elections are characterized by com- 
peting programs and policies, the greater the extent to which individuals 
and groups are likely to incur election expenses on the issues raised, thereby 
promoting or opposing particular candidates and parties. 

Third, the definition of election expenses must encompass spending to 
approve or disapprove a course of action advocated or opposed by a can- 
didate, registered party or leader of a registered party, since candidates, 
parties and their leaders are expected to take public positions on salient issues 
of public policy. The approval or disapproval of a course of action by a 
candidate, party or party leader will normally be explicitly or implicitly 
encompassed within a candidate’s or party’s program or policies. However, 
during elections issues may emerge or be reformulated in ways not fully 
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treated by a program or policy platform. It is thus essential that the defi- 
nition of election expenses encompass spending to approve or disapprove 
the positions taken in response to the events of an election campaign. 


Recommendation 1.6.1 


We recommend that ‘election expenses’ be defined to include 
“the cost of any goods or services used during an election: 

(1) to promote or oppose, directly or indirectly, the election of 
a candidate; 

(2) to promote or oppose a registered party or the program or 
policies of a candidate or registered party; or 

(3) to approve or disapprove a course of action advocated or 
opposed by a candidate, registered party or leader of a registered 
party; 

and include an amount equal to any contribution of goods or 
services used during the election.” 


The scope of election expenses, as defined above, is discussed in 
Volume 2, Chapter 6. 


The Level of Spending Limits 


Spending Limits for Candidates 
Under the Canada Elections Act, as we have noted, the spending limits for 
candidates are based on a formula that is tied to the number of voters on 
the preliminary voters list in each constituency. Since the 1983 amendments, 
this maximum is adjusted on 1 April each year to reflect the change in the 
consumer price index during the previous 12 months. The Act allows addi- 
tional spending in sparsely populated constituencies (those with fewer 
than 10 voters per square kilometre) and those where the number of voters 
is less than the average of all constituencies. In the 1988 election, this meant 
that the average maximum allowable election expense for a candidate was 
$46 887. Based on indexation since then and Elections Canada estimates of 
the increase in the electorate since the 1988 election, if a general election 
were held before 1 April 1992, the average spending limit would be $55 155. 
To assess the adequacy of the present limits, we must consider three issues. 
The first issue is whether the limits are now too restrictive, as shown 
by the degree to which candidates have been spending near the limit. Since 
1979, the reported spending of candidates of the Progressive Conservative, 
Liberal and New Democratic parties has fluctuated, as indicated in Table 6.1. 
However, the proportion of these three parties’ candidates who spent more 
than 90 per cent of the limit rose from 20.7 per cent in 1979 to 31.5 per cent 
in 1988. In the case of Progressive Conservative candidates, 30.5 per cent 
spent more than 90 per cent of the limit in 1979, whereas 50.2 per cent did 
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so in 1988. The proportion of NDP candidates spending more than 90 per 
cent of the limit rose from 3.2 per cent in 1979 to 19.1 per cent in 1988. For 
the Liberals, the proportion remained about the same: 28.4 per cent in 1979 
and 25.1 per cent in 1988. 

In comparison, in the 1989 Quebec provincial election, 84 per cent of the 
candidates of the Parti libéral du Québec spent more than 90 per cent of 
the limit, as did 90 per cent of Parti québécois candidates. In Ontario, which 
has higher limits than the federal and Quebec limits (see Table 6.7), 12 per 
cent of the candidates of the three largest parties spent more than 
90 per cent of the limit in the 1990 provincial election. 


Table 6.1 
Average spending by candidates as a percentage of the ‘election expenses’ limit 

1979 1980 1984 1988 
Progressive Conservative Party 77.6 72.4 89.0 85.8 
Liberal Party 79.8 fii) 79.0 70.0 
New Democratic Party 34.4 38.4 37.8 52.8 


Source: Stanbury 1991 RC, Table 12.19. 


The largest component of candidates’ election spending is print adver- 
tising, which includes newspaper advertising, brochures, flyers and other 
printed publicity. For Progressive Conservative and Liberal candidates, the 
percentage spent on print advertising has risen since 1980 (see Table 6.2). 
Office expenses are the second largest component of candidates’ election 
expenses, averaging 23 per cent of candidates’ spending for the three largest 
parties in 1988. Radio and television advertising account for a small share 
of candidates’ election expenses and this has been declining for candidates 
from all three of these parties. 

The second issue in assessing the level of candidates’ spending limits 
is the degree to which they would have to be adjusted to cover spending 
that is not now subject to the limits but would be if the definition of elec- 
tion expenses we recommend is adopted in legislation. At present, ‘other 
expenses’, as defined in Volume 2, Chapter 6, are not subject to the limits. 
As indicated in Table 6.3, most candidates in the 1988 election for whom data 
are available reported ‘other expenses’ that were not very large. In some 
cases, however, the amounts were significant. For example, 48 per cent of 
Progressive Conservative candidates reported spending more than $5000 
on ‘other expenses’, as did 29 per cent of the Liberal candidates and 11 per 
cent of NDP candidates. Further, 9 per cent of Progressive Conservative 
candidates, 3 per cent of Liberal candidates and 0.6 per cent of NDP candi- 
dates reported spending more than $20 000 on ‘other expenses’. 
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Table 6.2 

Candidates’ advertising spending as percentage of total ‘election expenses’, 1980-88 

Category Party 1980 1984 1988 

Print advertising Progressive Conservative Party 48.7 50.7 99.0 
Liberal Party 43.0 47.5 53.2 
New Democratic Party 43.7 42.5 41.4 

Radio and TV advertising Progressive Conservative Party 43:3 8.7 79 
Liberal Party 13.1 10.7 7.3 
New Democratic Party 12.5 8.4 o) 

Total advertising Progressive Conservative Party 62.0 59.1 62.9 
Liberal Party 56.1 58.2 60.5 
New Democratic Party 56.2 50.9 46.7 


Source: Stanbury 1991 RC, Table 12.16. 


Table 6.3 
Other expenses of candidates, 1988 election 
Progressive 
Amount of Conservative New Democratic 
other expenses Party Liberal Party Party Others Total 
($) (N) (N) (N) (N) (N) 
Less than 1 000 48 69 69 is 259 
1 001- 3000 38 61 53 13 165 
3001- 5000 36 35 25 2 98 
5 001- 7000 21 25 10 1 57 
7 001-10 000 28 14 4 1 47 
10 001-15 000 30 12 3 0 45 
15 001-20 000 11 8 0 1 20 
20 001-25 000 8 3 1 0 12 
25 001-40 000 11 3 0 14 
More than $40 000 2 2 0 0 4 
Number of 
candidates” 233 232 165 91 721 
Average other j 
expenses $7 496 $4 486 $1 946 $939 $4 430 


Source: Stanbury 1991 RC, Table 12.22. 
“Information available only for candidates who had a surplus. 


The third issue is the degree to which annual indexation of the spending 
limits may have fallen behind price increases of major components of candi- 
dates’ campaigns. During our hearings, a number of party representatives 
addressed this issue. Most agreed that the annual indexation based on the 
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consumer price index had not kept pace with certain key costs. Our research 
has confirmed this. As shown in Tables 6.4, 6.5 and 6.6, the increases in 
costs of advertising on television and in daily and weekly newspapers have 
been about double the rise in the consumer price index since 1980 (the appro- 
priate comparison date: the spending limits were indexed retroactively to 
1980 as a result of amendments in 1983). 


Table 6.4 
Increase in the cost of television advertising and consumer price index, 1980-88 
(per cent) 
Change in television 

Change in consumer advertising costs Differential rate 
Period price index local / national of increase 
1980-84 37.5 59 421.5 
1984-88 Was 60 +42.5 
1980-88 61.6 119 +57.4 


Source: Royal Commission Research Branch. 


Table 6.5 
Increase in cost of advertising in major daily newspapers and consumer price index, 1980-88 
(per cent) 
Change in daily 

Change in consumer (Mon.—Fri.) Differential rate 
Period price index advertising costs of increase 
1980-84 37.5 73.50 +36.0 
1984-88 172 40.00 +22.5 
1980-88 61.6 143.72 +82.1 


Source: Royal Commission Research Branch. 


Note: Based on transient cost per line (black and white). Sample includes Toronto Star, Ottawa Citizen, 
Le Devoir, Halifax Chronicle-Herald, Vancouver Sun and Winnipeg Free Press. 


Table 6.6 
Increase in cost of local weekly newspaper advertising and consumer price index, 1980-88 
(per cent) 

Change in consumer Change in local weekly Differential rate 
Period price index advertising costs of increase 
1980-84 31) 41.1 +3.6 
1984-88 WR 70.3 +52.8 


1980-88 61.6 124.5 +62.9 


Source: Royal Commission Research Branch. 


Note: Based on cost per line (black and white). Sample includes Assiniboia Times, Saskatchewan; Altona 
Red River Valley Echo, Manitoba; Kingston This Week, Ontario; Le Réveil a Chicoutimi, Quebec; and 
Scotia Sun, Nova Scotia. 
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Together, these points lead to a number of conclusions. A significant 
and increasing number of candidates are spending close to the limit: nearly 
one-third of the candidates of the three largest parties spent more than 90 per 
cent of their limit in the 1988 election. This may well indicate the limits 
need to be raised to ensure candidates are able to put forward their program 
effectively. Second, spending on ‘other expenses’ must be considered in 
light of our recommendation for a more inclusive definition of election 
expenses. Some allowance should be made for candidates’ campaign costs 
that are now classified as ‘other expenses’ but would become subject to 
limitation — for example, the remuneration of poll agents and the costs of 
public opinion polling and research. The former is significant in some cam- 
paigns, and the latter, while not now a major item for most candidates, 
could become so with changes in campaign techniques and technological 
developments (see Volume 2, Chapter 6). 

In addition, it is necessary to address the failure of the present index- 
ation rule to keep up with the increase in major campaign costs. Raising the 
present average candidate limit of $55 155 by 25 to 30 per cent would help 
redress this situation and allow room for ‘other expenses’ that would be 
brought within the spending limits. In many respects, this higher limit 
would not mean the actual spending allowed would be much greater, only 
that additional elements of spending in recent campaigns would fall under 
the more encompassing definition and be fully reported. 

Two other matters must be addressed: the scale of the spending limits 
and the amount allowed per voter at the intervals on the scale. At present 
the intervals on the scale are from 0 to 15 000 voters, 15 001 to 25 000 voters, 
and more than 25 000 voters. In the 1974 base formula the amount per voter 
was $1.00 for the first interval, $0.50 for the second and $0.25 for the third. 

While the amount allowed per voter must be adjusted to raise the limit to 
the new average level, the scale itself must also be adjusted. The total elec- 
torate grew by nearly 30 per cent between 1974 and 1988; the average num- 
ber of voters per constituency rose from 51 398 to 59 793, an increase of 16 per 
cent. If each cut-off point on the scale were raised by 5000 voters, that is from 
15 000 to 20 000 and from 25 000 to 30 000, these changes would capture the 
growth in the number of voters. 

Using this scale, and doubling the rates of the 1974 base formula, we 
would raise the present average limit to $69 197, an increase of 25.5 per 
cent. Doubling the amounts per voter stipulated under the 1974 legislation 
has the advantage of being straightforward, even with future indexation. 
The allowable spending per voter would rise to $1.16, which is still lower 
per voter than in all provinces that have limits except for Quebec and 
Ontario (see Table 6.7). 

A related issue is the allowance for additional spending in geograph- 
ically large constituencies. At present, the Act allows candidates in con- 
stituencies with, on average, fewer than 10 voters per square kilometre to 
incur additional election expenses of $0.15 cents for each square kilometre; 
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the maximum by which the spending limit can be increased is 25 per cent 
(the amount of additional spending allowed for each square kilometre has 
been indexed since the 1983 amendments). In the last election, this provi- 
sion affected 91 constituencies, including those that are the largest and most 
remote. 


Canidae election expense limits per voter (for an election held before 1 April 1992) 
Oliars 

Jurisdiction Allowable spending per voter 
Nova Scotia 3.53 
Saskatchewan 3.41 

New Brunswick 2.04 

Manitoba 2.00 

Prince Edward Island 1.51 

Canada (recommendation) 1.16 

Ontario 1.00 

Canada (present limits) 0.93 

Quebec 0.90 


Source: Royal Commission Research Branch. 


During our hearings, we were told that candidates in northern and 
remote constituencies face particular difficulties. In many cases, more than 
one campaign office is needed, which is not usually so in smaller, particu- 
larly urban, constituencies. However, our research indicates that even with 
the additional spending allowed, candidates in the sparsely populated con- 
stituencies do not spend a much greater share of the limit than elsewhere: 
the average proportion of the limit spent by all candidates in the sparsely 
populated constituencies in the 1988 election was 46.4 per cent, compared 
with 41.0 for the remaining constituencies. At the same time, an examina- 
tion of candidates’ post-election returns indicated that travel expenses in 
the 91 constituencies that fall under the sparsely populated rule are on 
average almost twice what they are in the other constituencies. Even though 
a candidate’s travel expenses are exempted from the limits (and will con- 
tinue to be under our recommendations), provision must be made to 
accommodate the travel costs of key campaign staff. 

It is important that the spending limits reflect the diversity of conditions 
across the country so that candidates can run competitive campaigns and 
reach as many voters as possible. Accordingly, we propose that in these 
sparsely populated constituencies, the additional allowable spending 
per square kilometre be raised to $0.30 and that the maximum upward 
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adjustment be doubled from 25 to 50 per cent. Based on Elections Canada 
estimates of the electorate, the average limit in these 91 constituencies 
would rise to $71 280 — an increase of 26.2 per cent (compared with 25.5 per 
cent for the other constituencies) over the average limit in these sparsely 
populated constituencies if an election were held before 1 April 1992. 

At present, the Canada Elections Act also allows additional spending in 
constituencies where the number of voters is less than the average in all 
constituencies. In such cases, for the purpose of calculating the spending 
limit, the number of voters for the constituency is increased by one-half 
the difference between the number of voters on the preliminary list in that 
constituency and the average number of voters in all constituencies. The new 
formula for calculating candidates’ maximum election expenses will largely 
eliminate the need to retain an additional upward adjustment, except in 
the case of constituencies with fewer than 30 000 voters. Based on current 
estimates of the size of the electorate, there are eight such constituencies, 
and their average spending limit for an election held before 1 April 1992 
would be $47 687. Under the proposed formula, the average allowable 
spending in those constituencies would rise to $55 716 — an increase of 
only 16.8 per cent relative to the 1988 election. This difficulty could be 
resolved by stipulating in the legislation that any constituency with fewer 
than 30 000 voters be ‘deemed’ to have 30 000 voters. 

One final matter must be considered for calculating the spending limit. 
The Canada Elections Act now stipulates that the limits, subject to the two 
exceptions already discussed, are determined by the number of names on 
the preliminary lists of voters. In the 1988 election, for the country as a whole, 
the number of names on the final lists was 2.9 per cent greater than the 
number of names on the preliminary lists; in certain constituencies, the dif- 
ference was considerably greater. If the spending limits were based on the 
final number of registered voters, they would take into account the actual 
electorate. Candidates and parties would still plan their campaign budgets 
largely on the basis of the preliminary lists but could expect to be able 
to spend somewhat more. This is also relevant to the nomination spending 
limits discussed later, as they will be set as a proportion of the candidate’s 
election spending limits in the constituency. 


Recommendation 1.6.2 


We recommend that a candidate’s ‘election expenses’ not exceed 
the aggregate of: 

¢ $2.00 for each of the first 20 000 registered voters for the 
constituency; 

¢ $1.00 for each registered voter between 20 001 and 30 000; 
and 

¢ $0.50 for each additional registered voter. 
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Recommendation 1.6.3 
We recommend that 


(a) for calculating a candidate’s election expenses limit, any 
constituency where the number of voters is less than 30 000 
be deemed to have 30 000 voters; and 

(b) candidates in constituencies with, on average, fewer than 
10 voters per square kilometre be allowed to incur additional 
election expenses of $0.30 for each square kilometre, but that 
the additional permitted spending not exceed 50 per cent 
of the election expenses limit that would otherwise apply. 


Spending Limits for Political Parties 

The present legislation stipulates that a registered political party’s maximum 
‘election expenses’ are not to exceed $0.30 per voter in the constituencies 
where the party has candidates; this is indexed to changes in the consumer 
price index. Based on this formula, in the 1988 election registered political 
parties could spend $0.47 per voter. The limit for the Progressive Conser- 
vative and New Democratic parties was $8 005 799 each, as they nomi- 
nated candidates in all constituencies. The limit for the Liberal Party was 
$7 977 679 because it did not have a candidate in one constituency. If a gen- 
eral election were held before 1 April 1992, the spending limit for a regis- 
tered party with candidates in all constituencies would be $0.54 per voter; 
based on Elections Canada estimates of the increase in the electorate since 
1988, the limit would be approximately $10 044 000. 

Since the 1979 election, the reported election expenses of the three 
largest parties have risen significantly. The Progressive Conservative Party’s 
spending rose from 87.7 per cent of the limit in 1979 to 99.96 per cent in 
1984, then dropped slightly to 98.95 per cent in 1988. Spending by the 
Liberal Party rose from 86.2 per cent of the limit in 1979 to 98.5 per cent in 
1984, then dropped to 85.7 per cent in 1988. The New Democratic Party’s 
reported election expenses rose the most and at every election: from 49.1 per 
cent in 1979 to 88.2 per cent in 1988. On four occasions a party reported 
spending more than 95 per cent of the limit: the Progressive Conservatives 
in 1980, 1984 and 1988, and the Liberals in 1984. 

Advertising counts for the greatest share of these parties’ reported elec- 
tion expenses. In the 1988 election, the three parties’ spending on television, 
radio and print advertising averaged 53.4 per cent of their total election 
expenses; television advertising alone accounted for an average of 30 per 
cent of their election expenses (Table 6.8). 

Given our recommendation that all major items specifically related to 
a party’s election campaign be covered by the definition of ‘election expenses’ 
and, with a few specific exceptions, be subject to limitation, it is necessary 
to consider to what degree the limits for parties would have to be raised to 
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cover those items now excluded from the limits. Unfortunately, there are 
no publicly reported data on the extent to which the annual operating 
expenses of these political parties include spending during the writ period 
on items excluded from the definition of ‘election expenses’. The parties 
do report their spending on various items, but, on the basis of these reports, 
it is not possible to determine when such spending occurred. However, 
our research and consultations with the representatives of the parties have 
provided us with estimates of the scale and timing of spending on excluded 


items. 

Table 6.8 

Parties’ spending on advertising as a percentage of total election expenses, 1980-88 

Category of spending Party 1980 1984 1988 

Television advertising Progressive Conservative Party 42.6 ZnS 30.8 
Liberal Party 41.9 26.9 29.6 
New Democratic Party 37.8 24.5 35.3 

Radio advertising Progressive Conservative Party 14.8 19.3 19.6 
Liberal Party ton 17.0 15.0 
New Democratic Party 7.6 10.4 6.8 

Print advertising Progressive Conservative Party Wu oy 10.2 
Liberal Party 10.4 12.1 11.9 
New Democratic Party 13.8 38 dea 

Total advertising Progressive Conservative Party 70.5 50.1 Se58) 
Liberal Party 67.9 56.0 56.5 
New Democratic Party 59:2 38.2 443 


Source: Royal Commission Research Branch. 


Under our recommendations, for example, the parties’ spending on 
public opinion polling during the campaign would be counted as an elec- 
tion expense and encompassed by their spending limits. Based on inter- 
views with party officials, we estimate that the largest federal parties each 
spent up to $750 000 on polling during the 1988 election. Our recommen- 
dations would also encompass what the current guidelines refer to as 
“research and analysis” conducted during the election period, as well as 
“direct mail” to all but party members. Each of these activities is clearly 
related to the election, and the costs of both should be counted as election 
expenses. We estimate the three largest parties each spent up to $500 000 
on these two activities during the 1988 election. 

The preferable course is to have the limits cover all the major aspects of 
election spending — including activities that flow from our recommenda- 
tions, such as communicating with voters abroad — and to ensure full report- 
ing. Based on the above estimates, the spending limits for registered parties 
must be adjusted upward. If spending on the major items referred to in our 
discussion had not been excluded, our assessment is that the party spend- 
ing limit for the 1988 election would have been about 10 to 15 per cent higher. 
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As with candidates, revised spending limits for parties should reflect 
that the costs of major components of campaigns, particularly advertising, 
have risen more rapidly than the consumer price index (see Tables 6.5 and 
6.6). The present party election expense limit would have to be raised by 
about 20 per cent to capture the major part of the lag of advertising costs 
behind the consumer price index. 


Pry ecto expense limits per voter (for an election held before 1 April 1992) 
ollars 

Jurisdiction Allowable spending per voter 
Prince Edward Island 5.48 

Nova Scotia 1.61 

New Brunswick 1.25 
Saskatchewan 0.87 

Manitoba 0.87 

Canada (recommendation) 0.70 

Canada (present limits) 0.54 

Ontario 0.42 

Quebec 0.26 


Source: Royal Commission Research Branch. 


We must also consider the growth of the electorate. If the amount per 
registered voter stipulated in the legislation were set at $0.70, the spending 
limit for a registered party with candidates in all constituencies would be 
$12.63 million, compared with the present estimated limit of $10.044 mil- 
lion. This represents an increase of 26 per cent (based on an Elections Canada 
estimate of an electorate of 18.1 million). At this rate, federal limits on party 
spending per voter would remain lower than the limits of five of the seven 
provinces, and the ranking in Table 6.9 would not change. 


Recommendation 1.6.4 


We recommend that a registered party’s election expenses 
not exceed the aggregate of $0.70 for each registered voter in 
constituencies where the party has candidates. 


Limits on Independent Election Expenditures 

The current Canada Elections Act contains a provision that prohibits inde- 
pendent election spending “for the purpose of promoting or opposing, 
directly and during an election, a particular registered party, or the election 
of a particular candidate”. This provision was declared unconstitutional 
by a lower court in Alberta in 1984 and is no longer applied anywhere in 
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Canada. This provision did not place a limit on independent election spend- 
ing by individuals and groups other than candidates and parties; it banned 
independent election spending outright. At the same time, it allowed unlim- 
ited independent election spending on issues that were not considered to 
directly promote or oppose a particular registered party or the election of 
a particular candidate. 

Our approach in limiting independent election spending proceeds from 
two fundamental assumptions. First, any regime that seeks to limit election 
spending by individuals and groups other than candidates and parties must 
allow for meaningful freedom of expression. A fair law could not ban such 
expenses outright. Second, individuals and groups that seek to advocate a 
position on an issue must also be able to link candidates and parties with 
the issue. Since voters do not vote directly for issues but rather for candi- 
dates, it is essential that messages be permitted to refer explicitly or implicitly 
to candidates’ or parties’ positions or views on the issues being promoted. 
Any law that sought to confine independent spending on advertising or 
other communications only to messages about an issue, with no reference 
to candidates or parties and their positions on the issue, would be an unfair 
restriction on meaningful freedom of expression during an election. 

At the same time, any regime based on the premise that individuals 
and groups can be equated with candidates and registered political parties 
and thus be subject to a uniform election finance regime would be defec- 
tive. At a minimum, such an approach would require a comprehensive, 
intrusive and expensive registration, disclosure and regulatory structure. 
The lesson from the United States, where such regulation is in place, is that 
a significant administrative burden would be imposed on individuals and 
groups, at considerable cost to taxpayers, because an elaborate enforcement 
machinery is required. 

Equally significant, such a regime would not secure fairness in the real- 
ization of rights and freedoms because no distinction would be made 
between the roles in the electoral process of candidates and parties, on the 
one hand, and individuals and groups, on the other. If the limits imposed on 
individuals and candidates and on groups and parties were comparable, 
participants could pool their resources, up to their limits, to support or 
oppose the election of one or more candidates or parties. Since it cannot 
be expected that all political interests would have the same ability to gain 
access to resources, the likely consequence is that the election outcome 
would be influenced by those with greater access to funding. One set of 
participants would thus have an unfair advantage over other sets of 
participants. 

Such a regime, even if it banned the pooling of resources by participants 
and subjected groups to a spending limit comparable to that of registered 
political parties, could not eliminate the possibility of a group subdividing 
into smaller groups, thereby multiplying, to increase the amount that could 
be legally spent in support of a shared election objective. By definition, 
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however, neither candidates nor political parties could adopt this tactic to 
augment their spending limits. Since voters cast their ballot for only one can- 
didate in each constituency, a single candidate obviously cannot ‘multiply’ 
to augment her or his spending limit. For the same reason, a registered 
political party cannot subdivide to augment its spending limit. 

At best, then, such a regime would simply secure transparency in con- 
tributions and expenditures. In this respect, it is important to recall that 
the U.S. regime does not include spending limits for congressional elections; 
rather the regime seeks to control undue influence and thus relies on limiting 
the size and source of contributions. For reasons outlined in the following 
chapter, we do not recommend that there be limits on the size or source of 
contributions from Canadian voters or groups. 

Considering these difficulties, a regulatory approach that seeks to pro- 
mote the fundamental value of fairness in securing the right of individuals 
and groups to participate in an election campaign by incurring election 
expenses must acknowledge that individuals and groups cannot be equated 
with candidates and political parties in the design of spending limits. The 
regulatory treatment of independent expenditures must respect the essen- 
tial and primary role of candidates and political parties in elections by recog- 
nizing the nature and potential impact of independent expenditures. 

The recognition of the primary role performed by political parties and 
candidates does not mean that the regulatory regime cannot accommodate 
independent expenditures. Given the capacity for groups to subdivide into 
smaller groups, however, any limit on independent election expenses must 
be the same for individuals and groups. Different spending limits for individ- 
uals and groups would merely invite groups to ‘multiply’, thereby defeating 
the purpose of spending limits. 

We recognize that without precedents to inform a recommended spend- 
ing limit for independent election expenditures, any recommendation on 
the spending level can only be an ‘educated guess’. In reaching a decision 
on this limit, we considered three factors. First, we examined the pattern of 
political contributions to candidates and political parties by individuals and 
groups. Second, we examined the costs of various forms of election adver- 
tising. Third, we considered the likely effects of various levels of spending 
limits in relation to the limits we are recommending for candidates and 
political parties. On the basis of these considerations, we propose that each 
individual or group other than registered parties and candidates be per- 
mitted to spend up to $1000 on ‘election expenses’ during the election period. 

Within the Canadian context and experience, $1000 represents a sig- 
nificant political commitment on the part of individuals wishing to spend 
money independently of the official campaigns of registered participants. 
The average size of contributions from individuals to the three largest polit- 
ical parties in 1988 was $112; the average donation to the candidates of these 
parties in the election that year was $135. Indeed, 98 per cent of contribu- 
tions from individuals to candidates in the 1988 election were less than 
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$1000; and 92 per cent of contributions from business and 71 per cent of 
contributions from trade unions were below $1000. (Padget 1991 RC) 

The $1000 limit for independent expenditures would permit an indi- 
vidual or group to engage in a significant amount of election activity — for 
example, by issuing pamphlets and other promotional materials, placing 
signs, producing and distributing election materials and advertising on 
local radio, newspapers and, in some places, television. Examination of the 
evidence brought forward in the Roach (1977), Risdon (1980) and Publicis 
communicateur conseil (1981) cases — the only cases in which alleged viola- 
tions of the independent expenditures provisions were brought to court — 
indicates that the spending in these cases would likely have been within or 
close to this limit.? 

A spending limit of $1000 for independent expenditures would also 
permit individuals and groups to engage in meaningful freedom of expres- 
sion, denied by the 1983 legislation, by allowing them to promote or oppose 
candidates and parties either directly or indirectly when advocating election 
positions, as long as their election expenses did not exceed $1000. As noted 
in Volume 2, Chapter 6, this limit would not apply to free broadcasting time, 
time on a public affairs program or space in the print media for similar 
purposes. 

The effect of this limit would most likely be to restrict the amount of 
money spent on media advertising. Although this amount is insufficient for 
those who wish to mount national media campaigns to promote issues or 
to assess the positions of political parties, the centrality of fairness in the elec- 
toral process justifies this limit. If individuals or groups wished to conduct 
broader campaigns they could do so by supporting existing parties and 
candidates (including independent candidates) or by forming a political 
party and fielding candidates. Moreover, federal election campaigns are 
relatively short and would be shorter still under our recommendations 
(less than 50 days). Outside this period, individuals and groups would face 
no restrictions on the type or amount of spending they wished to incur to 
promote issues or to criticize parties or elected members. 

Restrictions on independent expenditures should in no way impair the 
right of corporations, unions and other groups to exhort their shareholders, 
members or employees to act in particular ways during elections. This 
kind of activity is not, and should not be seen as, a violation of the fairness 
principle as long as the communications are exclusively with members of 
the organization. Although groups could not spend more than their legal 
limit to communicate with persons outside their organizations, the right of 
employers and union leaders to discuss election issues with their share- 
holders, employees or members must be clearly recognized. There is no 
reason to presume that a limit on this form of communication is necessary 
to ensure fairness. Furthermore, labour laws that put restrictions on these 
rights are clearly in violation of both the spirit and letter of the Charter and 
should be amended accordingly, since the experience in jurisdictions that 
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do not impose such severe constraints clearly demonstrates they are not 
essential. 

The scope and level of spending we recommend for independent parti- 
san advocacy during elections would be acceptable under the Canadian Charter 
of Rights and Freedoms, which guarantees rights and freedoms and yet estab- 
lishes principles for imposing limits on them. Limits on these rights and free- 
doms must meet certain fundamental tests, as established in the Oakes case. 

First, legislation that limits a right or freedom can be justified only if its 
objective is related to concerns that are, in the words of the Oakes case, “sub- 
stantial and pressing” in a free and democratic society. (1986, 140) In legis- 
lation that limits freedom of expression through measures that impose 
limits on election expenses by candidates, parties, individuals and groups, 
the pressing and substantial concerns relate to realizing an equality of 
opportunity for citizens to exercise their rights to freedom of expression, as 
well as their democratic rights to vote and to stand as a candidate, in a 
meaningful way during the election. The standard that must be applied in 
relation to the limits on the freedom of expression of individuals and groups 
is the probability that independent expenditures will have an unfair influ- 
ence on the outcome of the election by advantaging one or more candidates 
or parties over other candidates or parties. Spending limits for candidates 
and parties, which have as their objective the promotion of the central value 
of fairness, cannot achieve this effect by themselves if others face no restric- 
tions at all on their spending during the election period. The experience of 
the 1988 general election clearly demonstrates this. 

Second, a spending limit on independent expenditures is rationally 
connected to the objective of promoting fairness in the exercise of rights 
and freedoms during an election and does not place an arbitrary or unfair 
burden on any particular individual or group. It would apply to all those 
who wish to engage in any activity covered by our proposed definition of 
‘election expenses’. At the same time, an expenditure limit on all forms of elec- 
toral communication with the public is necessary. Any measures to restrict 
only certain forms of communications would simply result in other forms 
of communications being used. For instance, if there were restrictions on 
advertising in the broadcasting media, advertising could be shifted to the 
print media; if restrictions applied to all mass or public media, communi- 
cations could be shifted to direct mail; or, if restrictions included direct 
mail, individuals or groups could shift to advertising campaigns by way 
of picketing, posters or campaign leaflets. Alternative means of commu- 
nications can always be found, as the evolving techniques of electoral cam- 
paigning demonstrate. Similarly, the expenditure limit must extend to both 
direct and indirect messages. Experience, especially that of the 1988 gen- 
eral election, conclusively demonstrates that any attempt to differentiate or 
distinguish between direct and indirect or partisan and issue advocacy 
cannot be sustained. 
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Third, given the seriousness of the objective of promoting fairness in 
the electoral process generally, the proposed spending limit on indepen- 
dent expenditures also passes the proportionality test set in the Oakes (1986) 
case. It would be impossible to increase substantially the spending limit 
for independent expenditures and, at the same time, to secure the objective 
of fairness that candidate and party spending limits are meant to realize. 
For example, if the limit were twice as high, 35 individuals or groups could 
spend an amount that would rival what a candidate would be legally entitled 
to spend under the revised limits we are proposing. If the limit were five 
times as high, a coalition of 10 interest groups could co-ordinate spending 
and launch an advertising campaign in a major national newspaper. 
Moreover, in either case, the individual or group might well spend the 
money on only one issue. In contrast, in their campaigns, candidates and 
parties have higher limits but must take positions on and promote or oppose 
a range of issues of interest to the entire electorate. In addition, under our 
recommendations, access to candidacy and access to registered political 
party status are enhanced considerably beyond what are already extremely 
accessible requirements. In comparative terms, there would be greater 
opportunities for access to the electoral process than in most, if not all, 
other western democracies. 

Fourth, our proposals also meet the criterion in the Oakes (1986) case 
that the means should impair freedom of expression “as little as possible”. A 
$1000 spending limit, coupled with the freedom of corporations, employers, 
unions and groups to communicate directly with their shareholders, 
employees or members on election issues, represents the least restrictive 
way of limiting freedom of expression while promoting the objective of 
fairness in electoral competition process. Unlike the 1983 legislation 
challenged in court, our recommendation allows explicit partisan advo- 
cacy and thus does not restrict either the intent or the nature of expres- 
sion. Although our recommendation imposes a limit on the amount of 
election expenses individuals or groups may incur, this limit is justified 
because any greater ability to incur independent expenditures would 
irreparably weaken the effectiveness of the spending limits for candidates 
and parties, and thus undermine the central objective of fairness these 
limits are meant to achieve. 

While it is possible that, in certain circumstances, a $1000 spending 
limit might jeopardize the effectiveness of candidate and party spending 
limits, the risk that fairness would be compromised by spending at this 
level would not be so significant as to justify a lower limit, provided that 
individuals or groups not be permitted to combine resources to augment 
the spending limit. The regulation of independent expenditure thus must 
include an explicit restriction against individuals or groups pooling their 
financial resources to overcome the spending limit. Without such a restric- 
tion, the effectiveness of spending limits on individuals and groups could 
easily be destroyed. 
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Consistent with our recommendations for sponsor identification of 
print and broadcast advertising by candidates and registered parties, found 
in Volume 2, Chapter 6, there should be a requirement that all other dis- 
tributed advertisements identify the name of the sponsor. This would mean 
that major violations of the spending limit — for instance, significant spending 
on commercial television advertising, direct mail, or newspaper, radio or 
magazine advertisements — would be readily apparent to election partici- 
pants and election officials. Enforcement of regulations would rely on com- 
plaints from participants or voters or the initiative of officials charged with 
enforcing the election law. In either case, the Canada Elections Commission 
would have the power to issue a ‘mandatory injunction’ or ‘cease and 
desist’ order instructing the individual or group to comply with the law. 

Finally, it is necessary to regulate the timing of any advertisements 
sponsored by those incurring independent expenditures within the limit we 
recommend to ensure conformity with the blackout period that applies to 
candidates and parties. In 1988, some groups advertised on the eve of the 
election, when candidates and parties are legally incapable of responding. 
To ensure fairness, it is essential that groups or individuals who seek to 
assess or criticize candidates and parties do so only when candidates and 
parties are legally capable of responding. The reasons that justify the black- 
out period are sufficiently compelling that they must apply to everyone. 


Recommendation 1.6.5 


We recommend that there be no statutory restrictions on the 
ability of groups, associations, unions and employers to com- 
municate directly and exclusively with their bona fide members, 
employees or shareholders on election issues. 


Recommendation 1.6.6 
We recommend that 


(a) election expenses incurred by any group or individual inde- 
pendently from registered parties and candidates not exceed 
$1000; 

(b) the sponsor be identified on all advertising or distributed 
promotional material; and 

(c) there be no pooling of funds. 


Recommendation 1.6.7 
We recommend that the blackout period for election advertis- 


ing at the end of the election period include advertising by 
groups and individuals. 
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Indexation of Spending Limits 

The increases in the spending limits we are recommending are intended 
to reflect increases in major campaign costs and, more important, to ensure 
the limits are comprehensive. The limits must remain realistic, however, 
so that they do not become artificially low and thus tempt participants to 
seek ways around them. Indexation is therefore required. 

As discussed, several interveners at our hearings argued that the con- 
sumer price index is not the best measure of changes to the key costs of 
campaigns. In their submission to the Commission, representatives of the 
Progressive Conservative Party and the New Democratic Party noted that 
increases in their parties’ major campaign costs — for example, travel and 
accommodation — had exceeded the increase in the consumer price index. 
They recommended that the limits be indexed annually based on the cost 
increases for the component expenditures. 

Proposals for an alternative index based on the relevant cost increases 
raise a number of issues. First, there is no objective and reliable measure of 
the increase in costs of major campaign activities such as advertising. Second, 
political parties allocate their expenditures in different ways, and thus a 
single index might not be appropriate to all parties. Third, our research 
revealed considerable variations in cost increases across the country; too rigid 
an index could work to the disadvantage of some candidates while advan- 
taging others. 

An alternative would be to provide for indexation of spending limits 
but not according to a set formula. The Canada Elections Commission 
would be given responsibility for determining adjustments to the limits. This 
could be done according to the following procedure: 


e during the first three months of each year, the Commission would deter- 
mine what adjustments were required to reflect changes in the prices 
of key goods and services used in campaigns; 

¢ anotice of the adjustments would be published in The Canada Gazette, 
and interested parties could then make submissions to the Commission, 
including at public hearings if the Commission so decided; and 

e the revised limits would come into effect on 1 May and apply to any 
election for which the writ was issued during the following 12 months. 


This procedure has a number of advantages. The Commission could 
survey the most relevant cost increases and variations across the country. 
Its recommended increases in the limits would probably reflect the increased 
cost of campaigns more accurately than the consumer price index. This 
approach would also mean that the spending limits would not lag behind 
key costs and thus invite evasion. 
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Recommendation 1.6.8 
We recommend that 


(a) the Canada Elections Commission annually determine 
adjustments to the spending limits for candidates, regis- 
tered parties, individuals and groups; 

(b) the adjustments reflect changes in the costs of major goods 
and services used in election campaigns; and 

(c) the adjustments be in effect from 1 May each year and apply 
to any election for which the writ was issued during the 
following 12 months. 


Spending Limits for Nomination Contests and Leadership Selection 


Nomination Contests 

At present, the Canada Elections Act does not limit spending by those seeking 
nomination as a candidate (nomination contestants), with one exception: 
under section 214, “the amount that may be spent for notices of meetings 
to be held for the principal purpose of nominating a candidate” is limited to 
1 per cent of the limit for a candidate’s election expenses in that constituency 
for the previous general election. This section applies to notices sponsored 
by a person seeking the nomination during the writ period. 

This limit in section 214 applies to only a small part of the potential 
spending of nomination contestants. Moreover, a recent court decision sug- 
gests the provision may not be effective in controlling spending even on such 
advertising.” But a more fundamental issue is at stake here. Because nom- 
ination spending during the election period can promote a person who 
subsequently becomes a candidate, there is a serious gap in the regulation 
of election spending. Substantial nomination spending calls into question 
the election expense limits: although such spending is possibly directly 
related to the election, it falls outside the limits. This can allow evasion of 
the limits and runs counter to the objective of fairness on which the elec- 
tion spending limits are based. The Accounting Profession Working Group 
proposed a way of limiting nomination spending during the writ period: 
if, in seeking a nomination, a person who subsequently became a candidate 
spent more than 10 per cent of the amount a candidate was entitled to spend 
in that constituency in the previous general election, the excess would have 
to be reported as an election expense of the candidate and be deducted 
from the candidate’s election spending limit. (Canada, Royal Commission 
1991a, Part 2) 

The question of nomination spending must, however, be seen in a 
broader context. In Volume 1, Chapter 3, we recommend that there be nom- 
ination spending limits no matter when the nomination contest takes place, 
to encourage fairness in the electoral process and encourage access for those 
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seeking nomination as a candidate. Constituency associations can take 
further steps to promote fairness. For example, they can hold meetings 
where all nomination contestants may present their positions, or they can 
encourage community newspapers and cable television channels to provide 
such exposure. 

We suggest in Volume 1, Chapter 5 that political parties should take 
greater responsibility for regulating party activities linked to the election 
process. For example, the constitution of a party could include rules for reg- 
ulating the financial activities of the nomination process throughout the party. 
Alternatively, the constituency associations might choose to develop rules 
that would be tailored to their particular situation. In either case, there should 
be requirements that each nomination contestant not spend more than a 
defined amount and submit a preliminary report on his or her spending and 
contributions no later than the day of the nomination meeting. This would 
provide important information to the party members choosing a candidate. 

For the reasons outlined in Volume 1, Chapter 3, and because public 
funding will be involved, the Canada Elections Act should contain a minimum 
set of rules in relation to the nomination process, namely, spending limits, 
disclosure procedures and a requirement that each nomination contestant 
appoint an agent. 

The present spending limits for candidates apply during a set period, 
that of the election. For limits on nomination spending to be equitable and 
practicable, they, too, must apply to a set period. Some constituency asso- 
ciations now require that members be notified at least 30 days before a 
nomination meeting is to be held. A nomination period of a maximum of 
30 days, during which the limits would be in effect, is reasonable. 

The statutory limits should be high enough to allow competitive cam- 
paigns but low enough to ensure that those with access to greater resources 
do not have an unfair advantage. Because nomination costs can vary from 
constituency to constituency, it would be preferable to set nomination limits 
as a percentage of candidates’ spending limits rather than at a set amount. 
This would allow additional spending in, for example, geographically large 
constituencies. In addition, because election spending limits would be indexed, 
nomination limits set as a percentage of those limits would be adjusted 
correspondingly without requiring an amendment to the legislation. 

The possible level of nomination spending limits was addressed in our 
survey of constituency association presidents. Those who favoured statu- 
tory spending limits for nomination contests were asked what would bea 
reasonable limit; the median response was $5000. (Carty 1991a RC) In Janine 
Brodie’s survey of women candidates from the 1988 election, 79 per cent of 
respondents suggested the limit be below $5000. (Brodie 1991 RC, Table 
2.15) Based on our recommendations and if nomination spending limits 
were set at 10 per cent of the election expense limits for candidates, the aver- 
age nomination spending limit would be $6920. As noted in Volume 1, 
Chapter 5, we propose that, as a condition of registration, parties be required 
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to submit financial rules for nomination campaigns. Although any party 
could choose to set a lower spending limit, the Canada Elections Act should 
provide that in no case would a nomination contestant be allowed to spend 
more than 10 per cent of the election expenses limit in effect for a candidate 
in that constituency at the time of the nomination meeting. As with candi- 
dates, there should be specific legal penalties for persons exceeding the 
nomination spending limit. 

A related issue is spending for nomination meetings held during the 
election period. In sponsoring such meetings, constituency associations 
may spend a significant amount of money. Even if the expenses are not 
directed toward supporting a particular nomination contestant, they may 
provide publicity and exposure for the contestants, including the one who is 
chosen and becomes the candidate. During an election, excessive spending 
on nomination meetings could run counter to the intent of the election 
spending limits and diminish fairness. We therefore propose that, in spon- 
soring a nomination meeting during the writ period, a constituency asso- 
ciation be prohibited from spending more than 10 per cent of the election 
spending limit for candidates in that constituency. 

Consistent with our recommendation that the definition of candidates’ 
election expenses be comprehensive, the nomination spending limit should 
fully cover relevant spending on goods and services during the nomination 
period. For this purpose, the legislation should stipulate that ‘nomination 
expenses’ have the same meaning as ‘election expenses’. 


Recommendation 1.6.9 
We recommend that 


(a) spending by those seeking the nomination of a registered 
constituency association not exceed 10 per cent of the limit 
for a candidate’s election expenses in that constituency in 
effect at the time of the nomination meeting, except if the 
rules of the registered party provide for a lower limit; 

(b) this limit apply during a nomination period of a maximum 
of 30 days; and 

(c) during an election period, the expenses incurred by the con- 
stituency association or registered party for the nomination 
of a candidate not exceed 10 per cent of a candidate’s allow- 
able election expenses in that constituency. 


A number of other issues are related to our recommendation to regulate 
spending during the nomination process. Among these are the reporting 
rules for the financial activities of those seeking nominations and the issuing of 
tax receipts for contributions to nomination campaigns. Proper accountability 
must be achieved without creating additional administrative structures. 
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Our recommendations for the registration of constituency associations 
provide the basis for such accountability. 

We propose that, as a condition of registration, each constituency asso- 
ciation be required to appoint a constituency agent. As the linchpin of the 
reporting procedures for constituency associations, this person should also 
play a role in the framework for the nomination process. Once the associ- 
ation announced the date of a nomination meeting, the nomination period 
would begin. Nomination contestants would indicate to the constituency 
agent their intention to run, in accordance with the rules in the constitution 
of the party or association. 

To ensure financial control and accountability, nomination contestants, 
like candidates, would be required to appoint an agent. This agent would 
have responsibilities similar to those of the official agent of a candidate. 
He or she would be required to authorize all spending on behalf of 
the nomination contestant. Any unauthorized spending to promote 
the contestant should be counted against the nomination contestant’s 
limit. The nomination agent would receive a form (approved by the 
Canada Elections Commission) for recording nomination spending and 
contributions. 

Contributions to a nomination contestant’s campaign would be eligible 
for income tax credits. However, only the constituency agent would be 
allowed to issue receipts to that effect. It is essential that a limit be placed 
on the amount of tax credits that could be claimed by those donating to 
nomination campaigns; otherwise, nomination contestants might be able 
to solicit contributions well in excess of what they were allowed to spend, 
which would represent an undue drain on public funds. We therefore pro- 
pose that, for each nomination contestant, no further tax receipts be issued 
once the value of contributions for which the constituency agent issues 
income tax receipts has reached the nomination spending limit. 

The agent of the nomination contestant would be required to submit a 
final financial report to the Canada Elections Commission within a month 
of the nomination meeting. However, if the nomination takes place during 
the writ period, it may not be reasonable to require the contestant who is 
nominated as the candidate, who will be in the midst of an election cam- 
paign, to submit his or her nomination financial report within a month. In 
such cases, the latter report could be filed with the candidate’s post-election 
return. Further details relating to the reporting requirements of nomina- 
tion contestants are discussed in Volume 1, Chapter 7. 

These procedures would require the co-operation of political parties 
and local associations. Their introduction would oblige those involved to 
adapt — just as was the case when election spending limits were introduced 
in the 1970s — and the initial experience with nomination limits may point 
out the need for some adjustments. In this regard, we propose that the 
Canada Elections Commission report to Parliament after the first election 
to which nomination spending limits apply. 
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Recommendation 1.6.10 
We recommend that 


(a) those seeking the nomination of a registered constituency 
association be required to notify the constituency association 
agent of their intention to do so, in accordance with the rules 
in the constitution of the registered party or association; 

(b) each nomination contestant be required to appoint an agent, 

with responsibilities similar to those of the official agent 
of a candidate; 

(c) contributions to a nomination contestant’s campaign be 
eligible for income tax receipts issued by the constituency 
agent, but that once the value of contributions to any con- 
testant for which receipts are issued reaches the amount of 
the nomination spending limit, no further receipts be issued 
with respect to this nomination contestant; 
as a condition of registration, a party or constituency associa- 
tion submit to the Canada Elections Commission its by-laws 
or rules concerning the financial activities of nomination 
contestants, including an obligation to disclose contribu- 
tions, spending limits and a requirement that, no later than 
the day of the nomination meeting, each nomination con- 
testant submit to the association a preliminary report on 
his or her nomination expenses and contributions; 

(e) no later than a month after the nomination meeting, nomi- 
nation contestants be required to submit to the Canada 
Elections Commission a report on their spending and contri- 
butions during the nomination period, except if the nomi- 
nation takes place during the election period, in which case 
the contestant nominated as the candidate be required to 
submit the report no later than the date for submission of 
his or her post-election return; and 

(f) after the first election to which nomination spending limits 
apply, the Canada Elections Commission report to Parlia- 
ment on the initial experience with the limits. 


(d 
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Leadership Selection 

In Volume 1, Chapter 5, we recommend spending limits for leadership 
selection based on similar principles. The limits would be set at 15 per cent 
of the registered party’s limit at the previous election and would be in effect 
during the period from the announcement of the date of the election of a 
new leader and the day of the vote. Each leadership contestant would be 
required to appoint an agent, who would be responsible for ensuring finan- 
cial control and preparing the necessary financial reports — an interim report 
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(required by party rules) by the day before the vote for the leader is held 
and a final return (required by law) within three months of the vote. Again, 
there would be a limit on tax credits issued: once the value of contribu- 
tions for which income tax receipts were issued equalled the leadership 
contestant’s spending limit, no further receipts could be issued. In addi- 
tion, if tax receipts were issued for contributions up to the limit but the 
leadership contestant spent less than the limit, he or she would have to 
transfer to the party, its foundation or a registered constituency association, 
the difference between the spending limit and the amount spent. 

The procedures outlined above are intended to secure fairer processes 
for the selection of candidates and party leaders. Spending limits and 
tax credits for donations to their campaigns would provide greater access, 
and disclosure requirements would ensure accountability to party members 
and the public. We are confident these measures will broaden access and thus 
enhance the representativeness of political parties and of the House of 
Commons. 


PUBLIC FUNDING OF ELECTION PARTICIPANTS 


Reimbursements to Parties and Candidates 

At present, public funding of federal political parties and candidates is pro- 
vided indirectly through income tax credits and directly through election 
reimbursements. Both forms of public funding were introduced in 1974, 
although the rules relating to reimbursements were subsequently amended. 

Under the 1974 legislation, registered political parties were reimbursed 
for 50 per cent of their election expenses on television and radio advertising. 
In 1983, the rules were changed; since then, all registered parties have been 
reimbursed 22.5 per cent of their total election expenses provided they have 
spent at least 10 per cent of their limit. Candidates qualify for reimburse- 
ment by meeting the following requirements: they must have been elected 
or have obtained at least 15 per cent of the valid votes in the constituency; 
they must also have submitted their post-election report on spending and 
contributions and the accompanying auditor’s report. 

The original legislation provided for a reimbursement of the lesser of 
the candidate’s election expenses and the aggregate of the following: 
the cost of one first-class mailing to each person on the preliminary list of 
voters, $0.08 for each of the first 25 000 voters on the list, and $0.06 for each 
additional voter. In 1983 the formula was amended, and qualifying candi- 
dates now receive a reimbursement equal to 50 per cent of the sum of their 
election expenses and personal expenses up to 50 per cent of the spending 
limit. 

At the heart of this reimbursement system lies the belief that candi- 
dates and parties perform important and necessary functions during elec- 
tions in a democratic system; it is therefore in the public interest for the 
state to provide public funds to support these functions. Reimbursement 
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also lessens candidates’ and parties’ reliance on large donations from a few 
donors and helps ensure that candidates and parties are able to conduct 
effective campaigns. Finally, reimbursement lowers the cost of running for 
office, thereby facilitating access to the system. 

Although the value of candidate and party reimbursements to our elec- 
toral democracy has been clearly established in principle, there remains 
the question of whether the current system fulfils its purpose. The way in 
which public money is spent in elections should instil confidence in the 
electorate. For such confidence to exist, the public must perceive that the 
candidate and party reimbursement system distributes public funds fairly 
and equitably. In evaluating the current reimbursement system, we thus 
must determine whether the current reimbursement system meets the goal 
of fairness in the electoral process. 

Those who favour maintaining the present system claim it has achieved 
its stated goals and that it exhibits a certain fairness in the way it distributes 
public funds. The system, they argue, enables candidates with sufficient 
popular support to spend enough money to run a competitive campaign, 
secure in the knowledge that they will be reimbursed 50 per cent of their 
expenses. In the same way, parties able to spend 10 per cent of their limit can 
be similarly secure in spending more, because they can count on a 22.5 per 
cent reimbursement. As for fairness, some argue that the 15 per cent popu- 
lar support threshold for candidates and the 10 per cent spending threshold 
for parties ensure that frivolous candidates and parties are not given public 
money for their efforts. 

We do not accept these arguments. Fairness in elections requires that 
the present system be reassessed on two grounds. First, the thresholds can- 
didates and parties now face represent a significant hurdle for election par- 
ticipants and exclude a number of legitimate parties and candidates from 
access to a reasonable share of public funding. Second, the present reim- 
bursement system for both candidates and parties is based on the amount 
they spend, rather than on their level of popular support. 

During our hearings, we were told that the 15 per cent vote threshold 
for candidate reimbursement is too high. In an electoral system where the 
winning candidate may need less than 40 per cent of the vote, a rule that 
defines 10 or even 14 per cent of the vote as insignificant is difficult to 
defend. The 15 per cent candidate threshold is also an all-or-nothing rule 
that fails to reflect the relative popular support of candidates. In its brief to 
the Commission, the Ontario New Democratic Party pointed out that the 
present system can lead to “the situation of one candidate with 15.1% of the 
vote receiving a reimbursement of approximately $20-$25,000, while another 
candidate with 14.9% [does not receive] any public support.” (Brief, 1990) 

The requirement in the party reimbursement provisions that parties 
must spend 10 per cent of their spending limit ignores a party’s level of 
popular support entirely. It rewards only the well-financed parties. This 
has implications for the legitimacy of the public funding rules: 


365 
PAURM iSse PN THe SE ILAE ICAO. RAC CPRco Cine 5 


There is no doubt that the current Canadian election-finance legislation 
based on the registration of political parties and reimbursement for cam- 
paign and media expenses strengthens the position of those already “on 
the inside” and creates severe hindrances to the introduction of new parties 
or the expansion of small ones. Jenson 1991b RC) 


The two thresholds send a clear message to smaller parties and their 
candidates as well as to independent candidates: their participation is not 
welcome. This may also contribute to unwarranted rigidity in the Canadian 
party system, an effect that should not be underestimated. According to 
Joseph Wearing, 


The discrimination against smaller Canadian parties appears to ignore 
the contribution made by such parties through much of our political his- 
tory. Independent Labour parties, the Progressives, Social Credit, the CCF, 
the Reconstruction Party, the Bloc populaire, and others would have been 
at a severe disadvantage if they had entered the electoral scene under the 
present law. (Wearing 1991, 333) 


The record shows that candidate reimbursement has been almost strictly 
the privilege of candidates for the Progressive Conservative, Liberal and 
New Democratic parties, leaving virtually all other party and independent 
candidates with no public funding at elections (see Table 6.10). In the four 
elections since the legislation came into effect, 2404 candidates from the 
three largest parties were reimbursed, compared with only 51 candidates 
from other parties and four independent candidates. On no occasion have 
the candidates of more than one party other than the three largest parties 
been reimbursed; in 1988, for instance, 11 of the Reform Party’s candidates 
qualified, but not one of the candidates of any other smaller party did so. 
In the four elections in question, the proportion of candidates not receiving 
reimbursements has ranged between 53 per cent in 1979 and 57 per cent in 
1980. Among those candidates not reimbursed under the present system 
were several whose electoral support approached, but fell short of, the 15 per 
cent threshold. In the 1984 and 1988 elections, for example, 226 candidates 
received more than 10 per cent of the vote but were not reimbursed. 

This pattern can also be seen in the distribution of the money allocated 
through reimbursement over the past four elections. Of the $41 946 841 allo- 
cated to candidate reimbursement since 1979, only $736 449 (1.76 per cent 
of the total reimbursed) has gone to candidates from other than the three 
largest parties. 

The reimbursements to registered parties tell a similar but more strik- 
ing story. Since the introduction of the 10 per cent threshold in 1983, only 
one party other than the three largest parties has qualified for reimburse- 
ment: the Christian Heritage Party, in 1988. Under the previous rules, in 
the 1979 and 1980 elections, the Social Credit Party was the only small party 


3 6 6 
Rif FO RM LNG? (BWWEC wo RAT DEMOGR ACY 


Table 6.10 
Reimbursements to candidates, federal general elections, 1979-88 
1979 1980 1984 1988 

Party (N) Cost ($) (N) Cost ($) (N) —— Cost ($) (N) —— Cost ($) 
Progressive 

Conservative 

Party 219 2867691 215iem2 874029 2820) “SH 1t066 293 6055597 
Liberal Party 273 3594 244 275 3656074 238 4081 353 264 4655526 
New Democratic 

Party 147 1670601 152 1 884 863 140 1917095 170 2839253 
Social Credit Party 29 359 273 8 111 802 = — _ _ 
Reform Party N.A. N.A. N.A. N.A. N.A. N.A. 11 162 122 
Christian Heritage 

Party N.A. N.A. N.A. N.A. N.A. N.A. —_ _ 
Parti Rhinocéros — _ — — — — — — 
Union populaire — — — — N.A. N.A N.A. N.A. 
Libertarian Party — _ — — — — — - 
Marxist-Leninist Party — — — — N.A. N.A N.A. N.A. 
Confederation of 

Regions Western 

Party N.A. N.A. N.A. N.A. 3 28 870 om — 
Communist Party — — — — — _ oo _ 
Green Party N.A. N.A. N.A. N.A. — — — _— 
Party for the 

Commonwealth 

of Canada N.A. N.A. N.A. N.A. — _ a — 
Parti nationaliste N.A. N.A. N.A. N.A. —- — N.A. N.A. 
Independent 2 25 972 — — 1 26 340 1 22 070 

Total 670 8517781 650 8523 768 664 11170724 739 13734568 


Source: Canada, Chief Electoral Officer 1979a, 1979b, 1980a, 1980b, 1984a, 1984b, 1988, 1989. 
Note: N.A., not applicable — party did not run candidates in year indicated. 


to receive more than $270 in reimbursement payments. Moreover, the Social 
Credit Party was reimbursed only a total of $9518 following these two elec- 
tions, compared with the average amount of $762 263 paid out to each of 
the three largest parties in the same two elections. Over the past four elec- 
tions, parties other than the Progressive Conservative, Liberal and New 
Democratic parties together received a total of $58 835 (0.44 per cent of the 
$13 460 246 paid out) even though they won 3 to 6 per cent of the vote in 
every election (see Table 6.11). 
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Table 6.11 

Reimbursements to political parties, federal general elections, 1979-88 

(dollars) 

Party 1979 1980 1984 1988 

Progressive Conservative Party 793 967 977 835 1 437 512 1 782 391 

Liberal Party 718 020 909 923 1 415 921 1 538 972 

New Democratic Party 496 350 677 481 1 064 413 1 588 627 

Social Credit Party 7769 1 749 — _ 

Christian Heritage Party NA. NA. NA. 48 906 

All others 143 268 _ — 
Total 2 016 248 2 567 256 3917 846 4 958 896 


Source: Canada, Chief Electoral Officer 1979b, 1980b, 1984b, 1988. 
Note: N.A., not applicable — party was not registered in year indicated. 


The case of the Christian Heritage Party in 1988 clearly illustrates this 
shortcoming of the present party reimbursement system. In that year, the 
Christian Heritage Party was reimbursed $48,906, having spent more than 
10 per cent of its spending limit. But the Reform Party, which won almost 
three times as many votes as the Christian Heritage Party and had 11 can- 
didates qualify for reimbursement, received no reimbursement whatso- 
ever because it did not spend more than 10 per cent of its limit. The 10 per 
cent spending threshold therefore makes the system of public funding of 
election participants inaccessible to emerging parties, except those able to 
spend enough money to reach that threshold. 

In short, the present reimbursement system has disproportionately 
overcompensated the three largest parties and their candidates and under- 
compensated the smaller parties, their candidates and independent can- 
didates. This is in large part the result of the thresholds, although the fact 
that reimbursements are based on amounts spent rather than on popular 
support is also a factor. 

In contrast, many western European countries have vote-based funding 
systems in which public financial support of election participants depends 
on the level of electoral support. In Germany, for example, all political parties 
winning more than 0.5 per cent of the vote are reimbursed through a sys- 
tem of annual payments at a rate of DM 5 per vote received. Italy’s system 
of party funding, instituted in 1974, provides public funds according to 
votes won. In elections for the National Chamber, parties must run candi- 
dates in two-thirds of the ridings, and win either at least one seat or at least 
2 per cent of the popular vote to receive public funding. Austria provides 
public funding to any party receiving more than 2.5 per cent of the vote. 

In European countries such as these, vote-based public funding and 
low thresholds have contributed to a greater flexibility within the electoral 
system. In these cases, Jenson notes, “the existing parties have not used 
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their positions of strength to block innovators. Instead, the parties have 
ensured that equality of opportunity is part of the regulatory package.” 
(Jenson 1991b RC) 

A reimbursement system based on electoral support, and not the ability 
to spend money, would lead to a fairer distribution of public funding to 
election participants by introducing greater equity. At the same time it 
would recognize the relative differences in popular support. The electoral 
system would be more responsive, giving emerging parties a fair opportunity 
to grow and lowering the obstacles many candidates now face. For these 
reasons, we support changing the present reimbursement system to a vote- 
based reimbursement system for both parties and candidates. 

The issue of the proportion of election public funding provided to parties 
on the one hand and to candidates on the other must also be addressed. 
Over the post-1974 period as a whole, average proportions were 76.3 per 
cent for candidates and 23.7 per cent for parties. As Table 6.12 indicates, 
reimbursements to parties, although the amounts are significant, account 
for a relatively small share of total direct public funding. 


Table 6.12 
Federal election reimbursements to parties and candidates, federal general elections, 1979-88 
(dollars) 
Total Total 

Total reimbursements reimbursements 
Election reimbursements to parties to candidates 
1979 10 534 029 2 016 248 (19.1%) 8 517 781 (80.9%) 
1980 11.091 024 2 567 256 (23.1%) 8 523 768 (76.9%) 
1984 15 088 570 3 917 846 (26.0%) 11 170 724 (74.0%) 
1988 18 693 464 4 958 896 (26.5%) 13 734 568 (73.5%) 


Source: Canada, Chief Electoral Officer 1979b, 1980b, 1984b, 1988. 


Payments under the present reimbursement system do not reflect the 
needs of candidates and parties. This is indicated by surpluses from can- 
didates’ election campaigns. Following the 1988 election, for instance, the 
total surpluses of candidates, including reimbursements received, amounted 
to $9.6 million. (Canada, Chief Electoral Officer 1991, 10) More than 75 per 
cent of Progressive Conservative and Liberal candidates had surpluses 
after the 1988 election, as did more than half the New Democratic Party candi- 
dates (see Table 6.13). The surpluses averaged $20 080 for Progressive 
Conservative candidates, $12 727 for Liberal candidates and $10 421 for 
New Democratic Party candidates. For the 11 candidates who raised more 
than $100 000 in that election, the surpluses ranged from $38 236 to $96 284. 
(Stanbury 1991 RC, chapter 12) 

In this context, it is not surprising that transfers from national parties 
to candidates’ campaigns declined after adoption of the 1974 reforms. The 
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Liberal Party, for example, transferred $2.6 million to its candidates in 1974, 
but only about $300 000 in the 1979 election and $485 000 in 1988. (Stanbury 
1991 RC, chapter 5) The Progressive Conservative Party transferred about 
$1.7 million to candidates in the 1974 election; this dropped to $450 000 in 
1979 (Seidle and Paltiel 1981, 257) and totalled $232 000 in the 1988 election. 
(Stanbury 1991 RC, Table 4.7) The national parties recognize that candidates 
generally, given the benefit of the tax credit and the likelihood of reim- 
bursement, have needed less financial assistance since the 1974 legislation. 
As noted in Volume 1, Chapter 5, the New Democratic and Liberal parties 
have ‘taxed’ some of the surplus funds from candidates’ campaigns by 
requiring that a certain proportion be paid to the federal level, a practice 
that is bound to accelerate unless a better balance is found in the allocation 
of public funding through reimbursements. 


Table 6.13 
Analysis of surpluses reported by candidates, 1988 federal general election 
Candidates Total Average 
Number Number reporting Surplus surplus 
Number of reporting receiving a surplus reported? reported® 
Party candidates  asurplus reimbursement? = (%) ($) ($) 
Progressive Conservative 
Party 295 231 230 78 4 639 000 20 080 
Liberal Party 294 234 220 80 2 978 000 2 fel 
New Democratic Party 295 167 143 57 1 740 000 10 421 
Reform Party ie 21 11 29 140 000 6 650 
Christian Heritage Party 63 31 0 49 104 000 3 368 
Confederation of Regions 
Western Party 92 9 0 17 2 400 262 
Communist Party 92 8 0 15 1 800 223 
Green Party 68 9 0 io 1 300 143 
Libertarian Party 88 8 0 9 1 900 242 
Social Credit Party g { 0 11 N.AS 81 
Parti Rhinocéros 74 0 0 0 — — 
Party for the Commonwealth 
of Canada 61 0 0 0 — a 
Independent 154 4 0 8 N.A. 63 


Source: Stanbury 1991 RC, Table 12.33. 


aNumber of candidates reporting a surplus who a/so received reimbursement. 

>Surplus = contributions - election expenses - personal expenses - campaign expenses + reimbursement. 
“Only for those candidates reporting a surplus. Amounts may vary slightly because of rounding. 

°N.A.: not available. 


To ensure that candidates and parties are able to fulfil their functions 
within the electoral process, we need to consider both the criteria by which 
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election participants qualify for reimbursement and the level at which each 
should be so funded. The system of public funding should ensure that the 
reimbursement of candidates and parties applies only to those who receive 
a minimum level of electoral support. Based on our review of the practice 
in other jurisdictions and our commitment to fairness in electoral compe- 
tition, we propose that the threshold for registered parties be 1 per cent of 
the valid votes cast nationally (in 1988, this would have been 131 756 votes) 
and that any candidate who receives 1 per cent of the valid votes cast in a 
constituency qualify for reimbursement. 

We propose that registered parties that receive at least 1 per cent of the 
valid national vote be reimbursed $0.60 for each vote and that candidates 
who receive at least 1 per cent of the valid votes in a constituency be reim- 
bursed $1.00 for each vote received. In all cases, qualifying parties or can- 
didates would not receive a reimbursement greater than 50 per cent of their 
election expenses. 

To ensure the new reimbursement formula is equitable, adjustments 
are required (as is the case for spending limits) for candidates in geograph- 
ically large constituencies and constituencies with a small electorate. Can- 
didates’ 1988 post-election returns indicated that candidates in the 91 sparsely 
populated constituencies spent twice as much on ‘personal expenses’ as 
other candidates, largely as a result of travel costs. Candidates in the 25 sparsely 
populated constituencies that would be designated as ‘remote’ under our 
proposals (see Volume 2, Chapter 2) spent almost twice as much on ‘per- 
sonal expenses’ as the candidates in the remaining 66 constituencies, and 
their ‘personal expenses’ were about 18.4 per cent of their ‘election expenses’. 

The additional costs these candidates face should be reflected in the 
reimbursement formula. We therefore propose that qualifying candidates 
in sparsely populated constituencies receive $1.25 for each vote received and 
those in remote constituencies receive $1.50 for each vote received. Finally, 
to allow a reasonable level of reimbursement, we propose that qualifying 
candidates in constituencies with fewer than 30 000 voters receive a reim- 
bursement equal to the amount obtained by multiplying their share of the 
vote by 30 000 times the amount per vote that would otherwise apply. (Based 
on the 1990 estimated electorate, there are eight such constituencies; four 
of these fall in the ‘remote’ category and one other is sparsely populated.) 

Table 6.14 illustrates the pattern of reimbursements that would have 
been obtained if our recommended system had been in place for the 1988 
election. The total reimbursements to parties would have risen by 53 per 
cent (from $4.96 million to $7.59 million). Unlike under the present rules, 
the Reform Party would have qualified for reimbursement, but the Christian 
Heritage Party (which received less than 1 per cent of the national vote) 
would not have qualified. Based on our recommendation, the candidates’ 
total reimbursements would have been 90.5 per cent of the total reim- 
bursements to candidates in 1988. However, 1157 candidates would have 
qualified for reimbursement, an increase of 57 per cent. All candidates of 
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the Progressive Conservative, Liberal and New Democratic parties would 
have received a reimbursement, as would all but one of the candidates for 
the Reform Party. In addition, 202 other candidates would have qualified, 
including 20 independent candidates; in 1988, only one candidate not 
affiliated with a registered party (an independent) was reimbursed. 


Table 6.14 
Reimbursements under present rules and under recommendations 
Total Reimburse- 
Total Number of reimbursements  Reimburse- ments 
Number of reimbursements candidates — to candidates ments to parties 
candidates tocandidates — reimbursed (recom- to parties (recom- 
reimbursed (1988) (recom- mendation) (1988) mendation) 
Party (1988) ($) mendation) ($) ($) ($) 
Progressive 
Conservative 
Party 293 6 055 597 295 5 243 445 1 782 391 3 400 538 
Liberal Party 264 4 655 526 294 4 046 048 1 538 972 2 523 043 
New Democratic 
Party 170 2 839 253 295 2 659 943 1 588 627 1611 185 
Reform Party 11 162 122 71 301 434 0 56 184 
Other 1 22 070 202 179 227 48 906" 0 
Total 739 13 734 568 14 Oi, 12 430 097 4 958 896 7 590 949 


Source: Royal Commission Research Branch. 


“Christian Heritage Party. 


Based on Elections Canada estimates, the electorate would be 5 per 
cent greater if an election were held in late 1992. If turnout were the same 
as in 1988, we estimate the total cost of reimbursements under our recom- 
mendations would be about $20 021 046, which represents a moderate 
increase over the total cost in 1988 ($18 693 494). Although it is impossible 
to predict accurately the pattern of reimbursements in a future election, 
these proposed changes would ensure that national parties receive increased 
reimbursements and that a considerably greater number of candidates 
would qualify for reimbursement. 

The total reimbursements assigned to candidates would be lower than 
in the past. This is a function of the amount per voter we propose, not of 
the basis of the formula. The tax credit, paired with spending limits, has 
strengthened the capacity of candidates to finance their campaigns. In the 
future, constituency associations would be able to issue tax receipts on an 
ongoing basis, and their healthier finances would further benefit candi- 
dates, which is the justification for the proposed amount per voter. What 
is most important is that our proposed system is much fairer because the 
benefits of public funding for candidates as well as for registered parties 
would be distributed based on their electoral support. 
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Recommendation 1.6.11 
We recommend that 


(a) registered political parties that receive at least 1 per cent of 
all the valid votes cast be reimbursed $0.60 for each vote 
received but that no party be reimbursed an amount greater 
than 50 per cent of its election expenses; 

(b) candidates who receive 1 per cent of the valid votes in a 
constituency be reimbursed $1.00 for each vote received, 
except that 
(1) candidates in constituencies with, on average, fewer 
than 10 voters per square kilometre be reimbursed $1.25 for 
each vote received; 

(2) candidates in ‘remote’ constituencies be reimbursed 
$1.50 for each vote received; and 

(3) candidates in constituencies with fewer than 30 000 vot- 
ers be reimbursed the amount obtained by multiplying their 
share of the vote by 30 000 times the amount per vote that 
would otherwise apply; 

but that no candidate be reimbursed an amount greater than 
50 per cent of his or her election expenses; 

(c) after each election, the Canada Elections Commission review 
the scale of the reimbursements; and 

(d) any adjustments to the scale of the reimbursements be made 
through a regulation of the Commission. 


Independent Candidates and Independent Members of Parliament 

Our recommendations for changing the system of public funding for elec- 
tions would give independent candidates a greater chance to qualify for 
reimbursement. There are two additional issues of fairness that relate to 
the situation of independent candidates and independent Members of 
Parliament. 

The Canada Elections Act now obliges candidates of registered parties 
to transfer any surplus after an election to the registered party or a local 
association; any other candidate must transfer a surplus to the Receiver 
General for Canada. This means that a candidate of a registered party, 
including a Member of Parliament, who runs in a subsequent election may 
be able to benefit from a surplus through a transfer from the registered 
party or constituency association. However, this opportunity is not open 
to independent candidates. 

This anomaly should be corrected to ensure greater fairness in elec- 
toral competition. This can be done by having the surplus funds of any 
candidate not nominated by a registered constituency association kept in 
trust by the Canada Elections Commission. If the person contested the next 
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election or a by-election during the period leading to that election, the surplus 
would be remitted to the financial agent of the candidate; if a constituency 
association was registered in the former candidate’s constituency before the 
next election, the surplus could be remitted to it upon the request of the for- 
mer candidate; otherwise, the funds would revert to the federal Receiver 
General. A candidate nominated by a registered constituency association 
should be obliged to transfer any surplus after an election to that association. 


Recommendation 1.6.12 
We recommend that 


(a) following an election, the surplus of any candidate other 
than those nominated by a registered constituency associ- 
ation be held in trust by the Canada Elections Commission; 
and 

(b) if she or he is a candidate in the subsequent general elec- 
tion or a by-election during the intervening period, the 
funds be transferred to the financial agent of the candidate; 
if a constituency association is registered in her or his con- 
stituency, the funds be transferred to that constituency asso- 
ciation upon the request of the former candidate; and, if 
not, the funds be transferred to the Receiver General for 
Canada. 


A final question is whether associations to support independent 
Members of Parliament should be allowed to register. Funds raised by the 
constituency party association of a Member of Parliament may benefit the 
Member at the time of re-election — for example, through a transfer or loan 
from the association to the candidate’s campaign organization. However, 
our recommendation that the associations of registered parties acquire the 
right to issue tax receipts between elections would put independent 
Members of Parliament at a disadvantage in running against other candi- 
dates because they could not benefit from the incentive to fund raising that 
this right would provide. This would be unfair and could be resolved by 
following the example of Alberta, where an association of an independent 
member of the Legislative Assembly is allowed to register. 

The association of an independent Member of Parliament should retain 
its registration only as long as the Member remains in office. Otherwise, 
there would be potential for abuse through the issuing of tax credits. We 
therefore propose that the association of an independent Member of Parlia- 
ment be de-registered if the Member retires, does not stand for re-election 
or is defeated. It would be consistent with our above recommendation to 
allow the funds of the association, once de-registered, to be held in trust. 


374 


KR EF ORM 1 WE ELE CT ORS! DYE MOCO RIG Y 


If the former independent Member of Parliament was a candidate at the 
following general election or at a by-election during that period, the funds 
held in trust would be transferred to the candidate’s financial agent; other- 
wise, the funds would revert to the Receiver General for Canada. 


Recommendation 1.6.13 
We recommend that 


(a) constituency associations of independent Members of 
Parliament be eligible to register as local associations and 
be authorized to issue income tax receipts for political 
contributions; 

(b) any such association be de-registered as soon as the Member 
of Parliament retires, indicates she or he will not stand for 
re-election or is defeated, and its funds be held in trust by 
the Canada Elections Commission; and 

(c) if the former independent Member of Parliament is a can- 
didate at the following general election or at a by-election 
during that period, the funds held in trust be transferred 
to the financial agent of the candidate and, if not, the funds 
be transferred to the Receiver General for Canada. 


ACCESS TO BROADCASTING 


Introduction 

The issue of equitable access to broadcast time for parties and candidates 
has been controversial in Canada since the 1930s. Indeed, it was evident to 
the Barbeau Committee (Canada, Committee on Election Expenses 1966, 331) 
that questions of election spending were in large part questions about access 
to media. Any examination of fairness in electoral competition, of campaign 
costs or of public confidence in the electoral process must come to terms with 
the central role of the modern mass media. As David Taras has put it, “Virtually 
every aspect of the election campaign will involve the media; in fact, to a 
large degree the media are the stage on which the election is fought.” (Taras 
1990, 152) Indeed, the 1988 Canadian Election Study refers to the most recent 
Canadian federal election as “a media event par excellence”. Johnston et al. 
1991, 1:17) 

In addition to spending limits and public subsidies, our tradition of 
electoral democracy includes limits on the use of certain expensive campaign 
activities, such as paid advertising, and on access to free-time political 
broadcasts. These measures help to ensure fairness in the system. In com- 
paring western democracies, Goldenberg and Traugott concluded that the 
closer broadcast regulations are to creating a free market, the greater the 
likely imbalance in media access among opposing candidates. (1987, 454) 
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Fairness in electoral competition requires that the contenders be given 
reasonable access to those media channels that are likely to be most effec- 
tive in carrying their arguments to voters. Since the emergence of political 
broadcasting, there have been numerous investigations and discussions 
about which contenders should have access to the air waves and how the 
available time should be divided among them. Over the years there has 
emerged a system of ‘regulated competition’ in which ‘recognized politi- 
cal parties’ are allocated broadcast time. 


| Forms of campaign communication 
Unmediated Partially mediated Mediated 
Paid time Leaders debates News coverage 
Free time Interview shows Public affairs 
Direct mail 
Telemarketing 


In examining these issues, distinctions must be made among the various 
media. It is important to distinguish between the broadcast media, which 
have been regulated almost since their inception, and the print media, 
which have not (though they are subject to some legal restrictions of general 
application, such as the laws of libel and slander). It is also essential to dis- 
tinguish between those forms of campaign communication that allow the 
parties relatively direct access to voters and those that are filtered through 
journalists and commentators. There is considerable demand from both 
parties and voters for more unmediated communication. As Table 6.15 
shows, there is also considerable support for increased programming that 
permits direct access. 

The emergence of party politics in the nineteenth century was accom- 
plished in part through the efforts of the partisan press. In Canada, the par- 
tisan press was a major feature of the political landscape until well into the 
second half of this century. From 1867 until the 1950s, voters could for the 
most part be divided into partisan groupings. They looked to the news- 
paper aligned with the party for the positions they should take and the 
candidates for whom they should vote. Press coverage thus tended to rein- 
force existing loyalties. Changes in the newspaper industry and the advent 
of the broadcast media, with their regulated impartiality, helped to erode 
these party ties. By 1960, the overtly partisan press was on its way out in 
Canada, though some newspapers still have partisan leanings. (Desbarats 
1990a, 83-85; Charron 1991 RC; Rutherford 1978, 38-76) With a few excep- 
tions, Canadian newspapers strive for non-partisan news coverage, though 
many respond to political events from an ideological perspective that some- 
times makes them closer to one party than to others. 
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Table 6.15 
Public assessment of voter information sources during election campaigns 
(per cent) 
Very useful/ Not very useful/ 
somewhat useful not at all useful Don’t know 

Debates on specific issues on the Parliamentary Channel 74.9 21.6 3.9 
More free-time broadcasts for political parties Grd 36.0 a 
More broadcasting advertising for political parties 40.0 D/ a Ze 
More televised leaders debates 78.4 19.8 1.9 
More phone-in shows with party spokesperson on radio 

and television Them 21.2 ee 
Party policy position papers mailed to all voters 64.8 32.0 3.0 


Source: Frizzell 1991. 
Note: N=1 748. 


Percentages may not add to 100 due to rounding. 


Wording of the question: 
“How useful would you say the following would be in providing voters information during election campaigns? 
Would you say they were very useful, somewhat useful, not very useful or not at all useful?” 


The decline of the overtly partisan press, accompanied by increased 
geographical mobility after 1950, created a problem for political parties. 
The party newspaper and interpersonal networks in the community had 
always been enough to mobilize their core supporters. With those channels 
declining in effectiveness, the party strategists had to seek out other means. 
Paid advertising, especially broadcast advertising and party political broad- 
casts, was the obvious alternative. The parties looked first to radio and 
later to television to meet these needs. Advertising and free-time broad- 
casts had several advantages for the parties: (1) they were under direct 
party control; (2) they reached beyond the core vote and could be used to 
recruit new supporters and mobilize old ones; and (3) they were not imme- 
diately counteracted by another party’s competing message. (Smith 1981, 
182-83) While effective, broadcast advertising is costly; professional assis- 
tance is required for optimal effectiveness. 

Despite the increased reliance on advertising, the parties continue to rely 
on news coverage as the major means for reaching voters, especially where 
opportunities for advertising are restricted. Political parties in the industrial 
democracies have increasingly found it necessary to court “media exposure 
by doing and saying what the media will deem worth covering”. This devel- 
opment, accompanied by the increasingly commercial nature of the broad- 
cast media, has led to a situation in which “the politician’s right to state [a] 
case in the media is more circumscribed than it once was”. (Smith 1981, 183) 
The loss of these partisan channels, combined with the increasing brevity of 
broadcast news reports, encouraged the parties to look for alternative means 
to reach both core voters and possible converts or recruits. 
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Broadcasters have traditionally accepted considerable responsibility 
for educating their audiences on the issues of the day. Indeed, one of the major 
reasons for the creation of public broadcasting in the 1930s was to take advan- 
tage of the educational potential of radio. The obligation to present diverse 
perspectives on public questions was written into the 1936 Broadcasting Act 
and has been retained in subsequent versions (1991 Broadcasting Act, s. 3). 
(Peers 1969, 44-47) The obligation to inform voters about important issues 
is accepted by serious journalists, and the CBC acknowledges its special 
responsibilities in this regard. (Canada, Task Force on Broadcasting Policy 
1986, 107) The emergence in recent decades of a common set of journalistic 
practices that transcend public-private distinctions (Gilsdorf and Bernier 
1991 RC) and the increasing dependence of the CBC on advertising (Canada, 
Task Force on the Economic Status of Canadian Television 1991, 102) have 
eroded this commitment somewhat. The central tension of political jour- 
nalism — between its obligation to provide the public with a continuing 
education in public affairs and the need of the news media to perform their 
‘merchandising function’ to survive — has become an important fact of life 
for public as well as private broadcasters. Even in Quebec, where the Société 
Radio-Canada has been “at the heart of all the debates ... that have stirred 
Quebec society over the past 30 years” (Canada, Task Force on Broadcasting 
Policy 1986, 209), the commitment to traditional election coverage appears 
to have declined. (Desbarats 1990a, 24; Frizzell and Westell 1989, 86; Charron 
1991 RC) 

In the early days of political television, candidates were given consid- 
erable broadcast time to communicate their messages to the public. Political 
leaders were able to talk directly to voters through party broadcasts on 
radio and television and to appear on interview shows. On the television 
news shows, with their larger audiences, campaign reports routinely ran 
longer than two minutes. More important, segments of uninterrupted speech 
from a party leader — ‘sound bites’ in broadcast jargon — were much longer 
than they are today. For example, in the 1968 U.S. presidential campaign, the 
average sound bite was 42.3 seconds; in 1988, it had shrunk to 9.8 seconds. 
(Adatto 1990, 20) “By 1988,” Kiku Adatto concludes, “television’s toler- 
ance for the languid pace of political discourse, never great, had all but 
vanished.” In the absence of a comprehensive Canadian television archive, 
comparable research in this country has not yet been done. However, one 1984 
study found that of almost six hours of broadcast time on CBC’s The National, 
only 12 per cent — a little over 42 minutes — was devoted to the party leaders 
speaking. (Comber and Mayne 1986, 92) 

CBC figures indicate that Canadian party leaders were allocated somewhat 
longer clips on The National during the 1988 campaign. The National carried 
8696 words spoken by the leaders during the seven weeks of leaders tour 
coverage. The average number of words spoken by each leader per newscast 
was about 60, but they were not evenly distributed over the seven weeks. In 
response to criticism, the CBC monitored the word count closely and increased 
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the length of the clips over the campaign. The average was only about 
38 words during the first week, when public interest is thought to be less, but 
rose to 92 words for each leader in the final week. A sound bite of 60 words 
is the equivalent of about 20 seconds, with 92 words closer to 30 seconds.°® 

Data from the National Media Archive indicate that during the 1988 
federal election campaign party leaders were, however, given considerably 
less opportunity to speak than journalists. The number of ‘statements’ 
attributed to journalists on the two English-language television newscasts 
outnumbered those from the Progressive Conservative, Liberal and New 
Democratic party leaders combined by more than two to one (see Table 6.16). 
These data illustrate clearly that television reporters spend more time com- 
menting on the words and actions of candidates than reporting them. A 
recent study on U.S. electoral coverage revealed that the amount of time jour- 
nalists spent in assessing the performance of politicians jumped dramati- 
cally from 6 per cent in 1968 to 52 per cent in 1988. (Adatto 1990, 21) 


Table 6.16 
Source of statement by program, 1988 federal election campaign 
CBC — The National CTV National News 

Source of statement N (%) N (%) 
Party leaders* 186 (19.7) 121 (19.1) 
Local candidates 56 (5.9) 43 (6.8) 
Party spokesperson 67 (7.1) 47 (7.4) 
Journalists 378 (40.1) 290 (45.7) 
Other 256 (27.1) 134 (21.1) 

Total 943 (100.0) 635 ~—- (100.0) 


Source: Based on data reported in National Media Archive 1991. 


“The sum of all statements by the leaders of the Progressive Conservatives, Liberals and NDP. 


Although party leaders have considerable capacity to influence the 
agenda of political coverage, they have little control over the tone. When 
they do have an opportunity to put their appeals directly to the electorate, 
the leaders tend to get a generally positive response, as our research on the 
leaders debates shows. (Barr 1991 RC) 

Surveys show that Canadians are reasonably satisfied with the politi- 
cal news coverage available to them, despite some misgivings. (Canada, 
Royal Commission 1981, 33-38) Table 6.17 indicates that, for coverage of fed- 
eral election campaigns, most Canadians believe the media are generally 
accurate and fair in their campaign coverage. As in the 1981 survey, how- 
ever, there were doubts. For example, many respondents felt that the smaller 
parties did not receive sufficient coverage, as shown in Table 6.18. This view 
was held not only by supporters of smaller parties but also by substantial 
numbers of respondents who regarded themselves as supporters of one of 
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the three largest parties. (Blais and Gidengil 1991 RC) A separate survey of 
local constituency activists found them to be generally less satisfied with 
the coverage. Although most were “somewhat satisfied” with the coverage 
of the campaigns they were involved in, the overall response was unen- 
thusiastic, with supporters of the smaller parties most dissatisfied. (Carty 


1991a RC) 
Table 6.17 
Assessment of media coverage: fairness and accuracy 
(per cent) 

Very good Good Poor Very poor Don’t know 
Accuracy’ 11.6 61.1 17.9 4.9 4.5 
Fairness? 6.9 53.3 28.6 6.3 49 


Source: Blais and Gidengil 1991 RC. 
Note: N = 2 947. 


Wording of the questions: 

“1, How good a job do you feel the media does in accurately reporting on federal election campaigns? 
Do they do a very good job, a good job, a poor job, or a very poor job? 

2. How good a job do you feel the media does in treating all the federal political parties fairly? Do they do 
a very good job, a good job, a poor job, or a very poor job?” 


Table 6.18 
Mention of political parties in news coverage, by medium, 1988 federal election 
(per cent) 
Daily Community 

Television newspapers newspapers 
Parties mentioned N=78 N=205 N=242 
No party mentioned — hs) ra) 
Three largest parties only’ 85.9 79.5 51.7 
Smaller parties only 2.6 6.8 13.2 
Both types 145 13.2 32.6 

Total 100 100 100 


Source: Hackett 1991 RC. 
*Progressive Conservative, Liberal and New Democratic parties. 


The relative lack of coverage of smaller parties during the 1988 cam- 
paign, especially in the broadcast media, is shown in Table 6.19. These data 
illustrate a gap between journalistic practices and public demand. The 
media have been slow to adapt to the increase in the number of registered 
parties since 1974 and, in particular, to the increased public interest in what 
they have to say. The public demand for greater attention to smaller parties, 
though fuelled by short-term concerns regarding specific issues, is also part 
of a general process of expanding participation. Many voters wish to hear 
views not encompassed by the largest parties. (Blais and Gidengil 1991 RC) 
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Analyses of voter attitudes suggest that a sense of involvement in the elec- 
toral process and participation are likely to be enhanced by a greater diver- 
sity of communication channels and perspectives. (MacDermid 1991 RC) 


Table 6.19 

Assessment of media coverage: attention to small parties 
(per cent) 

Too much 2.8 
Too little 53.7 
About the right amount 38.3 
Don’t know oe 


Source: Blais and Gidengil 1991 RC. 
Note: N=2 947. 


Wording of the question: 
“What about small parties that don’t win many votes? Does the media pay them too much, too little, or about 
the right amount of attention?” 


As a result of commercial pressures and changes in journalistic prac- 
tices, the commitment of the Canadian media to political education has 
diminished. As we were told at our media seminar, media values are not 
driven by political education; instead, they respond to the expressed wants 
and needs of the audience. We were also told that the media do not share 
a commitment to an election as a process. Indeed, although they take 
special care to provide balanced coverage of the three largest parties, they 
maintain that normal news values should apply to election coverage. News 
coverage based on criteria of human interest and convenience is unlikely 
to meet the information needs of some significant groups of voters. Although 
the French-language media continue to provide more political analysis 
than their English-language counterparts, there are still important gaps in 
the coverage. (Charron 1991 RC) Thus, while the news media continue to 
play a vital role in disseminating campaign information, this analysis makes 
clear the need to supplement news media coverage with campaign infor- 
mation from other sources. 

Political broadcasting in Canada has been formally regulated since the 
establishment in 1932 of the forerunner of the CBC, the Canadian Radio 
Broadcasting Commission (CRBC). From 1932 to 1936, the CRBC provided its 
own national radio service and also supervised the broadcasting activities 
of others. Its successor, the CBC, then performed these same functions from 
1936 to 1958, at which time a policy decision was made that a broadcaster 
should not also be the regulator of other broadcasters. In 1958, an inde- 
pendent regulatory authority separate from the CBC, namely, the Board of 
Broadcast Governors (BBG), was established. When Canadian broadcasting 
experienced expansion with the advent of cable, there was a perceived need 
to create a regulatory authority with a wider mandate and responsibility. 
Consequently, the Canadian Radio-Television Commission was created in 
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1968. This evolved into the Canadian Radio-television and Telecommu- 
nications Commission (CRTC) in 1975 to accommodate still further changes 
in the communication industry. 

These regulatory bodies have developed in tandem with legislation 
concerning political broadcasting and broadcasting policy in general. The 
main principles have been set out in the Canadian Broadcasting Act 1936 
(and subsequent versions), the 1958, 1968 and 1991 Broadcasting Act and 
the Canada Elections Act. The primary principle underlying political broad- 
casting is contained in the Broadcasting Act (1991, subsection 3(1)(7)(iv)): the 
programming by the Canadian broadcasting system should “provide a rea- 
sonable opportunity for the public to be exposed to the expression of dif- 
fering views on matters of public concern”. This provision expresses clearly 
the expectation that the broadcast media will play an important role in 
educating voters on public issues. 

The 1988 Public Notice issued by the CRTC summarizes the main prin- 
ciples governing the need for balance in controversial broadcasting, of 
which political broadcasting has been described as an “offshoot”. (Boyer 
1983, 437) The principles are: 


(a) CRTC regulation, as a general rule, should not constrain or inhibit the 
ways and means of presenting controversial issues. 

(b) Broadcasters have a responsibility to become involved in controver- 
sial issues of public concern. 

(c) Broadcasters should devote a reasonable amount of air time to the 
coverage of controversial public issues and should provide an oppor- 
tunity for the presentation of differing points of view. 

(d) The public, through the presentation by broadcasters of the various 
points of view in a fair and objective way, should be placed in a posi- 
tion to make its own informed judgement on controversial issues. 

(e) Itis for the broadcaster in the first instance to determine what is a rea- 
sonable, balanced opportunity for the expression of differing views, 
subject to review by the Commission... 

Once a licensee chooses to give free time, it must allocate some time to 

all political parties duly registered under the applicable legislation. 

(CRTC 1988) 


The right of the public to be informed ina “fair and objective way” has 
been a constant theme throughout the evolution of political broadcasting 
in Canada. The regulatory authorities periodically remind broadcasters of 
their obligation to provide equitable treatment. Equitable, however, does 
not mean equal. It pertains to the fact that “all candidates and parties are 
entitled to some coverage that will give them the opportunity to expose 
their ideas to the public”. (CRTC 1988) 

The “equitable principle” applies within each of what the CRTC con- 
siders the four categories of political campaign broadcasts: paid-time, free- 
time, news and public affairs programs (at least to the extent that the last 
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two categories broadcast campaign debates and constituency profiles). 
Although the CRTC does not provide any fixed rule on defining equity, it 
suggests there are signposts to help broadcasters determine whether they 
are indeed providing equitable election coverage. These signposts are found 
in the Canada Elections Act regarding factors to be considered by the broad- 
casting arbitrator in the allocation of paid and free time. The factors involve 
the percentage of seats and popular vote received by the political parties 
at the last general election and the number of candidates each party ran at 
that time. 

During the election period, compliance with the rules on equitable cov- 
erage has depended largely on the broadcasters themselves, since the CRTC 
lacked suitable sanctions under the 1968 Broadcasting Act. Threats of prob- 
lems with licence renewal or of prosecution are generally out of propor- 
tion to the complaints received about election broadcasting. However, 
broadcasters do not want to alienate the regulator and are concerned with 
their public image. Therefore, a complaint forwarded to a broadcaster by 
the CRTC is usually acted on. 

At each federal general election, the CRTC is required, no later than 
three days after the issue of the writs, to prepare and send to the broad- 
casting arbitrator a set of guidelines regarding the applicability of the 
Broadcasting Act and its regulations concerning the conduct of broadcasters 
and network operators during a general election. Within the next two days 
the broadcasting arbitrator is to issue to broadcasters and network opera- 
tors guidelines on time allocation under the Canada Elections Act, booking 
procedures for broadcast time, the aforementioned CRTC guidelines and 
any other pertinent matters. The information is published according to the 
requirements of the Canada Elections Act. The amount of time is determined 
by the broadcasting arbitrator under rules set out in this Act. The guidelines 
issued by the arbitrator apply only to political parties; the CRTC retains 
authority over the rules governing individual candidates and other kinds 
of political broadcasting. 

For complaints during election campaigns, the CRTC has relied pri- 
marily on mediating between complainants and broadcasters. Its normal 
procedures, geared to public hearings, are not well suited to the pace of 
election campaigns. A concern that CRTC procedures were too slow caused 
the parties to seek the creation of the post of broadcasting arbitrator (estab- 
lished in 1983), but this perception resulted primarily from problems with 
the allocation of paid and free time among the parties. The CRTC generally 
deals quickly with complaints and, with the co-operation of broadcasters, 
is usually able to bring about a resolution. It is a complaint-driven process. 
The guidelines the CRTC circulates to Members of Parliament, all broad- 
casters and the registered parties include the names and phone numbers 
of the officials designated to deal with interpretations of the guidelines. 
These officials respond to complaints by contacting the broadcaster, usually 
within 30 minutes of receiving the complaint, and seeking a resolution. 
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The problems arise in those very few cases where agreement cannot be 
reached. The 1991 Broadcasting Act gives the CRTC the power to issue manda- 
tory orders but only after a public hearing, with due notice to all interested 
parties. This procedure will assist the CRTC to deal with general issues after 
the campaign and to prepare for the next election but provides no direct 
redress during campaigns.’ 

It became clear from our public hearings that parties and broadcasters 
are generally aware of the regulations and procedures governing election 
broadcasting, but many candidates are not. The Canada Elections Commis- 
sion and the CRTC should work together to refine the guidelines and ensure 
that all candidates receive them. It should be made clear to all candidates 
that they have the right to complain to the CRTC when they feel they have not 
been treated equitably (as defined in the guidelines). Complaint procedures 
should be explicit. 

The CRTC has spent many years refining the regulations for political 
broadcasting under the Broadcasting Act. These regulations apply at all 
times, not just during the federal elections, and it would not be efficient to 
involve the Canada Elections Commission in their administration. There are, 
however, particular issues of free and paid time that arise only during elec- 
tions. These matters have previously been handled by the broadcasting 
arbitrator. The Canada Elections Commission should take on these respon- 
sibilities and make whatever arrangements it deems appropriate to deal 
with them. Moreover, it will be necessary for the Commission and the CRTC 
to work together to refine the guidelines, make the rights and obligations 
of registered parties and candidates clear to them, and ensure that the 
guidelines are distributed in good time, preferably on a regular basis as 
well as after the writs are issued. 


Paid Time 

Concern with political broadcasting dates to 1928 when the Royal Commis- 
sion on Radio Broadcasting (the Aird Commission) recommended that it 
be “very carefully restricted”. (Canada, Royal Commission 1929, 13) Prob- 
lems with paid time moved to the forefront during the 1935 election, with 
the violation of Canadian Radio Broadcasting Commission rules requiring 
parties to pay in advance for airtime. (Canada, Committee on Election 
Expenses 1966, 363) 

Over time, regulatory responsibility for political broadcasting has been 
vested with different bodies. Since 1958, public and private stations alike 
have been required to provide time for the transmission of political mes- 
sages in election campaigns. A key principle has always been fairness in the 
allocation of time so that all main points of view may be heard. The CBC had 
a policy of offering free, but not paid, time for political parties until directed 
by the 1974 and 1977 changes to the Canada Elections Act to make paid time 
available. (Boyer 1983, 427) Now all broadcasters, including the CBC, must 
make a total of six and one-half hours available for purchase by parties 


384 
RYE -B4OFUR M ToNeG *E a E-C2r7O REAR” SDI MsOlGiReAL Gx 


during election campaigns. The aim of these provisions was to ensure that 
parties had access to the broadcasting system for unfiltered messages. 

Paid time is important in federal elections, given the high level of volatil- 
ity in the Canadian electorate and the effectiveness of paid time in reaching 
undecided voters. Over the last five elections, an average of approximately 
43 per cent of Canadian voters made their vote decisions during the cam- 
paign, responding mainly to the issues of that campaign rather than to longer 
term ideological or partisan commitments. (Clarke et al. 1991, 110) Volatility 
was particularly high in 1988. For example, one survey indicated that in 
the 1988 election more than 60 per cent of voters reported making their 
vote decisions during the campaign itself. (Maclean's /Decima 1988, 19) 
Further, more than 25 per cent of voters stated that they had changed their 
voting intentions at least once during the campaign. The 1988 Canadian 
Election Study concluded after examining opinion poll data that there were 
significant shifts in vote intention during the campaign period in eight of 
the last 10 federal elections. Johnston et al. 1991, chapter 2) 

Paid time has become increasingly important to parties not only because 
it mobilizes supporters and converts undecided voters, but also because it 
avoids the filtering process of the news media. The decreasing opportunities 
for parties to reach voters with their own messages through news cover- 
age have increased the importance of paid time not only for the parties but 
also for the electorate. Despite the brevity and the nature of the messages, 
the advertisements reflect the party’s own views of what they have to offer 
voters and are, therefore, useful information for the electorate (see Table 6.20). 


Table 6.20 

Public assessment of paid election advertising 

(per cent) 

Do without advertising 31.3 
Need advertising 66.1 
Don’t know 2.6 


Source: Blais and Gidengil 1991 RC. 
Note: N=2 947. 


Wording of the question: 
“Which of the following statements comes closer to your opinion? 


We could do without party advertising, because it doesn’t really inform us about what the parties stand for. 
We need party advertising because it is the only way that parties can get their message directly to the voter.” 


Research in the 1970s in the United States indicated that many voters 
learned more about policy issues from the party advertisements than from 
news coverage. (Patterson and McClure 1976, 3-24) This finding has been 
confirmed in more recent studies. (The Economist 1991, 21) Recent studies in 
Canada suggest that many voters, especially those who do not follow politics 
closely, become aware of issues and party positions and form impressions of 
the leaders from party advertisements. (Johnston et al. 1991, chapters 1, 4, 6 
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and 8) The attention-grabbing and repetitive nature of advertising pro- 
motes learning. Most of the 1988 party advertisements, for example, had 
at least some policy content, and the most effective of them distilled a cen- 
tral policy argument.’ Although the points were made dramatically and 
not argued in detail, the outlines of the debate were presented in the paid 
time. Interested voters, having learned of the competing positions, could 
turn to other sources for further information. 


Comparative Perspectives on Paid Time 

Several western democracies have a system of paid time operating along 
with a free-time system. France, Great Britain and Sweden provide free 
time only. (Gerstlé 1991 RC; Semetko 1991 RC; Siune 1991 RC) Almost all the 
jurisdictions with paid time have wrestled with the question of the amount 
of time each political party would be permitted to purchase. The excep- 
tion is the United States, which places no limits on the time that can be 
bought. (Graber 1991 RC) In the most recent German election, parties were 
permitted to buy time on the commercial television and radio stations at 
cost price (i.e., the labour, quality control and production costs incurred by 
the broadcaster in the scheduling and transmitting of party advertisements). 
The two parties with the most seats in the Bundestag were allocated up to 
25 minutes each; the smaller parties were given a maximum of 12.5 minutes. 
(Schoenbach 1991 RC) The Australian Parliament is currently addressing a 
proposal to ban paid time altogether. In a two-year trial period there, paid- 
time purchases were de-regulated, resulting in soaring advertising costs 
and a demand for bringing back regulation. Before deregulation, broad- 
casters were permitted an extra minute per hour of advertising where full 
broadcasting schedules would not otherwise permit reasonable opportu- 
nities to all political parties to present their messages before polling day. 
(Warhurst 1991 RC) In many democracies, the issues of controlling election 
advertising costs and of appropriate rules for access to paid time for polit- 
ical parties have been matters of concern in recent years. 


The Current Paid-Time System 
The present paid-time system in Canada is complex and cumbersome, 
prompting many complaints. The system contains many restrictions that 
arose from a desire for fairness among all parties, a fear that wealth would 
otherwise dominate the air waves, and the expressed need of the parties for 
some control on increasingly expensive advertising costs, especially tele- 
vision advertising. The desire to control Canadian electoral broadcasting 
and election spending led to a prohibition on using broadcasting stations 
outside Canada for political advertising. 

As already mentioned, the current system outlined in the Canada Elections 
Act is overseen by the broadcasting arbitrator. The arbitrator is either unani- 
mously selected by the registered political parties or, failing unanimity, 
chosen by the chief electoral officer. The arbitrator plays a key decision-making 
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role, overseeing the allotment of time to each party and, if necessary, any 
negotiations with the broadcasters. The position was established to help 
speed the process of dealing with these matters. 

The Act stipulates that political parties entitled to purchase paid time 
are permitted to broadcast such material only within a defined period during 
the general election campaign. This period of advertising is restricted 
to 28 days, beginning Sunday the 29th day before polling day and ending 
at midnight on the second day before election day. During the permitted 
paid-time advertising period, every broadcaster must, subject to Broadcasting 
Act regulations and its own conditions of licence, make available for 
purchase by all registered political parties a total of six and one-half hours 
(390 minutes) of prime-time broadcasting. In addition, every broadcaster 
must make available for purchase by unregistered political parties a total 
of up to 39 minutes: each such party is entitled to an amount equal to the 
lesser of six minutes or the smallest portion of broadcasting time made 
available to any of the registered political parties under the paid-time allo- 
cation formula. Broadcasters are expected to pre-empt previously scheduled 
commercials to provide this time to the parties. 

The allocation of the paid time is determined by the application of four 
rules. If the parties themselves can agree on a division of time, that becomes 
the governing allocation. In the absence of agreement, three other rules 
come into play: (1) the formula set out in the Act; (2) the prohibition on 
any one registered party receiving more than 195 minutes, which repre- 
sents 50 per cent of the total broadcasting time; and, (3) the discretion of the 
arbitrator to change the allocation if the arbitrator considers the time allot- 
ted to be unfair to any of the registered parties or contrary to the public 
interest. 

A party’s allocation under the paid-time formula for each election cam- 
paign is based on that particular party’s activities in the last election. Under 
the formula, equal weight is given to (1) the percentage of seats in the House 
of Commons held by each of the registered parties and (2) the percentage 
of the popular vote at the previous election of each registered party; half 
of the weight given to these two factors is given to a third factor — the num- 
ber of candidates endorsed by each of the registered parties at the previous 
general election expressed as a percentage of all candidates endorsed by all 
registered parties at that election. The entitlements under the formula for 
the 1984 and 1988 elections and the allocation established by the broad- 
casting arbitrator for an election held before 1992 are shown in Table 6.21. 

The effect of this allocation, should an election be called under the exist- 
ing rules, is to place an upper limit of seven minutes on the amount of time 
that can be bought from any broadcaster by any party other than the three 
largest parties. Since broadcasters are forbidden to sell more than the amount 
allocated, this allocation would not allow any smaller party to run an 
effective advertising campaign on the broadcast media, regardless of its 
capacity to raise funds. Although such a party could buy as much print 
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advertising as it could afford, it would not be able to compete on televi- 
sion or radio, the most potent instruments of modern election campaigns. 
The unfairness of the existing system lies not only in the imbalance shown 
in Table 6.21, but also in its clear bias against emerging parties, regardless 
of popular support and resources. 


Table 6.21 
Allocation of paid broadcast time by party, 1984, 1988 and 1991 
(minutes) 
Party 1984 1988 1991 
Progressive Conservative Party 129.0 195.0 178.0 
Liberal Party 173.0 89.0 113.0 
New Democratic Party 69.0 67.0 73.0 
Parti Rhinocéros 8.0 7.0 5.0 
Communist Party 5.5 3.0 _ 
Libertarian Party Ded 5.0 SE 
Pro-Life Party oe = ae 
Green Party 9.9 4.0 5.0 
Confederation of Regions Western Party 2.0 4.0 — 
United Canada Concept Party SIs) _ _ 
L’Action des hommes d'affaires 5.5 — — 
Parti nationaliste = 6.0 _ 
Party for the Commonwealth of Canada _ 4.0 4.0 
Social Credit Party — 3.0 — 
Christian Heritage Party ~~ 3.0 5.0 
Canada Party — 3.0 — 
Reform Party _ 3.0 7.0 
Student Party — 3.0 _ 
The Western Canada Concept Party — 3.0 nn 
Western Independence Party _ 3.0 ee 
Total 417.5 405.0 390.0 


Source: Report of the Broadcasting Arbitrator 1984 and 1989 (see Canada, Chief Electoral Officer 1984a, 
1989) and Royal Commission Research Branch. 


Note: The 1991 figures are those announced by the broadcasting arbitrator at the annual meeting of the 
registered parties held in Ottawa, 3 May 1991. The meeting is required by the Canada Elections Act, 
section 314. Since the parties could not agree on an alternative allocation, the entitlements established by 
the broadcasting arbitrator are binding for any election held before the next annual meeting. Under the 
current rules, they could change slightly to accommodate new parties. 


To control campaign costs and to alleviate concerns that some broad- 


casters would charge high rates for party advertising, the paid-time system 
also contains a stipulation requiring broadcasters not to charge political 
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parties more than their most favoured rate. This rate is defined as the lowest 
rate charged by that broadcaster for an equal amount of equivalent time on 
the same facilities at any time during the period. (Canada Elections Act, s. 321) 

Finally, the present paid-time system has a 10-day booking period. Not 
later than 10 days following the issuance of the writs, political parties enti- 
tled to time must notify in writing each broadcaster and network operator 
from whom it intends to purchase broadcasting time of its daily and 
hourly preferences, along with its preferences on the proportion of com- 
mercial and program time to be made available to it. The provisions of the 
Canada Elections Act are generally interpreted according to the rule that 
broadcast messages of two minutes or less are considered commercial time 
(paid time), whereas those longer than two minutes are deemed to be pro- 
gram time (usually free time, although parties and candidates may pur- 
chase program time). In recent elections, however, the regulators have clas- 
sified free time allocated to the parties as program time, regardless of length. 


Reforming Paid Time 

Although there was criticism of the paid-time system during the public 
hearings, few interveners called for its abolition. In fact, there exists consid- 
erable public support for the retention of paid time. Two-thirds (66.1 per 
cent) of respondents to our attitudinal survey agreed with the following 
statement: “We need party advertising because it is the only way that parties 
can get their message directly to the voter.” (Blais and Gidengil 1991 RC) Less 
than a third (31.3 per cent) agreed with the following statement: “We could 
do without party advertising because it doesn’t really inform us about what 
the parties stand for” (see Table 6.20). Canadians also strongly support 
restrictions on the amount of money political parties can spend on adver- 
tising: 74.8 per cent agreed with the view that “We should limit spending 
on party advertising, otherwise parties with more money will have an 
unfair advantage.” In contrast, only 22.6 per cent of respondents favoured 
the statement that “Freedom of speech is such a fundamental right that 
parties should be allowed to advertise as much as they wish” (Table 6.22). 


Table 6.22 

Paid advertising: limits 

(per cent) 

Freedom 22.6 
Limits 74.8 
Don’t know 2.6 


Source: Blais and Gidengil 1991 RC. 
Note: N=2 947. 


Wording of the question: 
“Which of the following two statements comes closer to your own opinion? 


Freedom of speech is such a fundamental right that parties should be allowed to advertise as much as 
they wish. 


We should limit spending on party advertising, otherwise parties with more money will have an unfair advantage.” 
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Research, numerous submissions and our Toronto symposium on media 
and elections have convinced us that the current paid-time broadcasting sys- 
tem must be changed to accommodate the needs of the electorate, the polit- 
ical parties and the broadcasters. We consider the ability of political parties 
to communicate with the electorate too important to be left entirely to the 
discretion of the broadcasting industry. We agree with the general state- 
ment by the CRTC in 1987 that the “broadcaster does not enjoy the position 
of a benevolent censor who is able to give the public only what it ‘should’ 
know. Nor is it the broadcaster’s role to decide in advance which candi- 
dates are ‘worthy’ of broadcast time.” (CRTC 1987) It is, in our view, 
reasonable to require licensed broadcasters, as part of their public-service 
obligations, to make time available to the parties. This obligation arises 
only every four years or so, under normal circumstances, and lasts only 
about four weeks. At the same time, a less complex and more easily admin- 
istered system would help alleviate many genuine concerns and actual 
problems. 


Advertising Period To adapt the system to the shorter campaign we pro- 
pose, we recommend that the advertising period begin 11 days after the 
election is officially called and end at midnight on the second day before 
election day. To ensure an orderly process, the registered parties would be 
required to book their paid time as soon as possible after the writs are 
issued. The advertising period would remain approximately four weeks. 
If the registered parties and the broadcasters could not agree on bookings 
within 10 days after the writs are issued, the Canada Elections Commission 
would be given the mandate to resolve any disputes immediately. 

Delaying the start of advertising in this way would serve three impor- 
tant purposes. First, it would place all parties on a level playing field for 
the broadcasting of election advertising. In other words, a party in power 
would not have an unfair advantage over the other parties as a result of 
knowing the date the election would be called. Second, the proposed adver- 
tising period would allow sufficient time for the parties to plan their media 
campaign and produce a first series of broadcast messages; this would mini- 
mize the disruption that the broadcasters face in having to reschedule up 
to 360 minutes of advertising time. Third, the ban would encourage parties 
to begin their campaigns through other avenues. The same rules should 
apply to by-elections. 


Recommendation 1.6.14 
We recommend that 
(a) an advertising period be designated to begin 11 days after 


the day the writs are issued and to end at midnight on the 
second day before election day; 
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(b) the registered parties and broadcasters seek agreement on 
the scheduling of paid campaign advertising time by the 
end of the tenth day after the writs are issued; and 

(c) failing agreement, the Canada Elections Commission estab- 
lish a schedule. 


Eligibility Asis currently the case, every broadcaster should be obligated 
to make paid time available for the parties, subject to regulations set out in 
the Broadcasting Act and to the broadcaster’s own licensing conditions. We 
recognize and adopt the expanded scope given to the definition of “broad- 
caster” in the Canada Elections Act as a result of the passage of the new 
Broadcasting Act. The new definition is broadened to include the pay and 
specialty channels in the obligation to make paid time available for purchase. 

The current provision in the Canada Elections Act that each broadcaster 
must make a set amount of time available to the parties should also be 
retained. We propose that only registered parties be entitled to purchase the 
paid time made available by these provisions. The current Act allows unreg- 
istered parties to exercise an entitlement to broadcasting time. We believe 
this should be eliminated, not only because it is unfair to those parties meet- 
ing registration requirements but also because, as observed by the former 
broadcasting arbitrator, it gives “groups of all kinds [the ability] to organize 
themselves ... as ‘parties’ in order to obtain both paid and free broadcasting 
time during an election”. (Canada, Chief Electoral Officer 1984a, 83) 


Recommendation 1.6.15 


We recommend that only registered parties be eligible to pur- 
chase the paid time broadcasters are obliged to make available 
under the Canada Elections Act. 


Broadcasting Time for Advertising by Registered Parties Since the 1974 reforms, 
the Canada Elections Act has in effect expropriated (at the most favoured 
rate) 390 minutes of paid time from each broadcaster to be allocated among 
the political parties for partisan advertising during the final four weeks of 
the campaign. To determine the amount of time that broadcasters should 
be required to make available to registered political parties during the 
advertising period, we examined both the purchases made by the parties 
in 1988 and the time required by a political party to mount an effective 
broadcast advertising campaign. 

The total party allocation per broadcaster is divided by agreement 
between each network and its individual affiliates based on requests from 
the registered parties. (s. 307(2), Canada Elections Act) Based on data from 
the parties, it appears that no party purchased its maximum allocation on 
any television station. The maximum was reached on a small number of 
radio stations. However, the NDP approached its limit on the CBC Windsor 
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television station, the only television outlet in a hotly contested area. This 
occurred because the party made a major network purchase and therefore 
had only limited time available for local advertising on that station. The 
Liberal Party also approached its limit on that television station, buying 
mainly local time; the time purchased by the Progressive Conservatives 
was somewhat less. The Liberal Party was allocated 89 minutes of paid 
time in 1988, and its purchases approached the upper limit for only two 
television outlets (of 59 from which it purchased time) and only 14 radio 
stations (of 212). Data for the Progressive Conservative Party were avail- 
able only for the CBC and selected CBC affiliates, but it appears likely that 
with 195 minutes per broadcaster available to it, the party did not approach 
its upper limit in many cases, if at all. It did not do so on any CBC television 
station. The limits on campaign spending precluded any of these parties 
that aspired to run a national campaign from buying anything approaching 
its paid-time upper limit on more than a handful of stations. 


Table 6.23 
Estimated paid television time needed for effective campaigning, one political party 
GRP objectives? 
Average GRPs_ = Number 
Non- per spot of spots Number of 
City Network network Total  (30seconds)® (30seconds) — minutes® 
Vancouver 824 576 1 400 55 255 127.5 
Calgary 816 184 1000 8.1 123 61.5 
Winnipeg 896 104 1 000 re 141 70.5 
Toronto 800 600 1 400 20 424 212.0 
Montreal (English) 1 136 64 1 200 10.0 120 60.0 
Montreal (French) 784 616 1 400 11.6 121 60.5 


Halifax 752 248 1 000 6.9 145 72.5 


Source: Cossette 1991. 


“Gross rating point (GRP) is a measure of advertising effectiveness. The GRP figure is calculated by multi- 
plying the estimated audience reach of an advertisement (expressed in rating points, that is, the percentage 
of potential audience reached) by the frequency of appearance of the advertisement (or spot). The GRP 
objective is the number of GRPs required to run an effective advertising campaign. 


°Expected number of GRPs per 30-second spot, based on audience data for each area. 


“Number of minutes required in each metropolitan area on all available stations. In practice, a party would 
allocate this total among several stations. 


To assess the viability of the allocation, projections were made of the 
amount of broadcast time a political party needs to make its case effec- 
tively to the voters. (Cossette 1991) These projections were based on the 
amount of broadcast time needed in major markets, where time required 
is likely to be highest because of competing messages. That analysis was 
based on the assumptions that the party would already be known and that 
its strategy would be similar to recent practices (using television as the 
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major medium, radio as a supplement, and a mix of network and local 
station time that would vary by market). 

This study established the number of minutes of paid advertising such 
a hypothetical party would require to reach the maximum number of voters 
during the four-week advertising period in any given market. It was calcu- 
lated that the largest amount of time purchased by a party on any station 
in the markets studied would be 85 minutes (the share of the 212 minutes 
in Toronto that would go to the most popular station). The purchase of 
additional time beyond that level would be very unlikely because it would 
produce diminishing returns for the party. 

On the assumption that in any given federal election there would be no 
more than the equivalent of four competitive parties seeking advertising 
time in a particular market, the analysis indicated that the maximum time 
required would be 340 minutes. Because parties need flexibility to adjust 
to changing conditions, the broadcasters should be required to provide 
360 minutes of paid-time, to be allocated among the parties. 

We have already noted the unfairness of the current allocation formula. 
The current formula draws distinctions among the parties that are clearly 
inequitable. Equity and cost control can be ensured by the spending limits 
as long as any party is prohibited from purchasing more than a fixed pro- 
portion of the total time made available. As a consequence, there will no 
longer be any need for the complex allocation formula that now exists in 
the Act; each party would be at liberty to determine how much it wants to 
spend on television and radio advertising, subject only to the spending 
limits and the cap on the amount of time it can purchase from any one 
broadcaster. 

A cap on the amount of time that any one party can purchase is neces- 
sary for several reasons. Without such a limit, some form of allocation 
mechanism would be needed to deal with situations where the parties 
taken together wished to purchase more time from a particular station than 
it was required (and willing) to provide. Otherwise the complications and 
inequities of the existing system would remain. The cap will also prevent 
a party from saturating one area of the country to the point where national 
parties would be placed at a distinct disadvantage. If no restriction is placed 
on the ability of a party to buy as much of the available time in a particu- 
lar region as it wished, the national parties would not be able to compete 
because of the overall spending limit and the imperative that they cam- 
paign across the country. The dynamics that such behaviour would set in 
motion are clearly not in the long-term interest of the nation. 

We propose that the cap be 100 minutes, which is about 30 per cent of the 
time required to be made available by broadcasters. No party would be 
permitted to purchase more than that amount of time on any broadcasting 
outlet. Should the total time requested by the registered parties from any 
broadcaster exceed the amount required to be made available, the broad- 
caster would have the option of selling more time than required (as long 
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as no party exceeded the cap) or not exceeding the required amount and 
negotiating an equitable allocation with the parties concerned. If the parties 
failed to reach an agreement, the Canada Elections Commission would 
determine the time for each party. 

In estimating the paid broadcast advertising time needed by a party 
for effective campaigning, our consultants also projected the likely costs 
of the time for the next election. (Cossette 1991) These projections reflect fairly 
accurately the costs incurred for broadcast advertising by the registered 
parties in 1988, adjusted for increased rates. This means that the time made 
available corresponds with the proposed spending limits and gives us 
added confidence in the projections. The time required and the party cap 
for any broadcasting outlet meet the cost-control objectives of the 1974 
reforms, greatly simplify the process and provide fair access to paid time 
for all parties. The time available to each party will meet the needs of the 
parties in both crowded major markets and smaller markets with limited 
broadcast outlets and will encourage a national focus for Canadian federal 
election campaigns. 

Radio is still used to a significant degree during election campaigns. 
Our projections indicate that the paid time on radio to run an effective cam- 
paign should be considerably more than for television. There are, however, 
many more radio than television outlets, and radio is, according to party 
strategists, used more selectively. (Cossette 1991) The 1988 party purchases 
indicated only a few instances where time purchased on radio approached 
the maximum. There is, therefore, no compelling reason to make a dis- 
tinction between radio and television broadcasters. The required paid time 
provision should, therefore, remain the same for radio and television. 

In the opinion of the broadcasting arbitrator, it is a technical violation 
of the Canada Elections Act (s. 307(1)) for party advertisements to be broad- 
cast outside of prime time during the advertising period. (Canada, Chief 
Electoral Officer 1984a, 83-84) Under a ruling by the Commissioner of 
Elections, however, the parties were permitted, with the agreement of the 
broadcasters involved, to schedule advertising at other times in both 1984 
and 1988. With the increasing fragmentation of broadcasting audiences and 
the growing capacity of party strategists to target party advertising to spe- 
cific groups of voters, it is likely that parties will continue to request that 
some of the advertising time they are permitted to purchase be scheduled 
outside of prime time. There is no reason to deny the parties this flexibility. 
We recommend that parties be permitted to request and broadcasters to 
schedule party advertising outside of prime time during the election period. 
(Canada, Chief Electoral Officer 1984a, 83-84, 91-92) 


Recommendation 1.6.16 


We recommend that each broadcaster be required to 
make 360 minutes available in prime time (or such other time 
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as mutually agreed on) for purchase by registered parties dur- 
ing the advertising period, subject to a maximum of 100 min- 
utes for purchase by any registered party from any broadcaster. 


Broadcasting From Outside Canada Since the Canada Elections Act applies 
only to Canadian broadcasters, the upper limit of advertising any broad- 
caster may allow each party to purchase would remain effective only if 
parties are restricted to purchasing advertising time from broadcasters 
within Canada. Otherwise, a party, provided it had the funds and would 
not exceed its spending limit, could purchase a significant amount of time 
from a U.S. border station and defeat the purpose of the cap. This would run 
counter to the fairness principle. Therefore, it is necessary to retain the 
existing prohibition against the purchase of paid time from broadcasters 
operating outside Canada. 


Recommendation 1.6.17 


We recommend retaining the prohibition in the Canada 
Elections Act against the purchase of time from broadcasting 
stations outside Canada during an election. 


Advertising Rates Advertising costs remain a major element in campaign 
spending and a barrier to entry for new parties. To assist in controlling these 
costs, as well as to make it easier for emerging parties to participate in the 
paid-time campaign, we recommend that broadcasters be required to make 
paid time available at 50 per cent of the lowest commercial rate. Such a dis- 
counted rate recognizes that paid time serves an important function not 
only for parties but also for voters. Given its genuinely valuable role in 
providing information to voters, it is in the public interest to facilitate party 
access to this means of communication. 

So that this requirement does not constitute an excessive burden on 
broadcasters, we recommend that half of the paid time carried by any 
broadcaster whose commercial sales time is limited by regulation be con- 
sidered as program time and not counted against the commercial time limit 
as established by the CRTC for that broadcaster. The maximum commercial 
time permitted for most television broadcasters is 12 minutes per hour. 
(CRTC 1986, s. 11) Specialty programming undertakings and FM radio sta- 
tions have individual limitations as part of their conditions of licence. This 
recommendation reflects the 1988 practice in which the one- and two- 
minute free-time party television spots, though presented in the style of 
advertising, were considered program time. 

This recommendation has several advantages. It recognizes that parties 
currently do not receive the discounts available to most commercial advertisers. 
It also recognizes the public interest in having effective party advertising 
at reasonable cost. In addition, it maintains a uniform rate for all registered 
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parties, an important goal of previous reforms. For the broadcasters, it 
reduces the need to pre-empt commercial advertisers and provides more 
flexibility in scheduling. The inconvenience of rescheduling advertising 
already booked is therefore reduced. This will be particularly important 
for the specialty services, many of which are permitted fewer advertising 
minutes per hour than other broadcasters. For the past two years, AM radio 
operators have had no limits on their commercial time and therefore do 
not face problems of pre-emption or opportunity costs when they carry 
party advertising. Finally, the financial impact on broadcasters is negligible. 

Individual candidates also make use of broadcast advertising, albeit 
not to the same extent as the largest parties. It is important, therefore, to 
ensure that candidates who choose to purchase paid time have fair access. 
Under current rules, broadcasters are not required to make time available. 
If, however, a broadcaster chooses to sell time to any candidate, it must 
provide equitable access to all candidates and must sell the time at the most 
favoured rate. That is, broadcasters must charge for paid time sold to can- 
didates for election advertising the lowest rate that they would charge to 
any other person for equivalent time on the same facilities. (Canada Elections 
Act, s. 321) This regulation is essential to ensure that all candidates are 
treated fairly. 


Recommendation 1.6.18 
We recommend that 


(a) each broadcaster be required to provide time to registered 
parties at 50 per cent of the most favoured rate at which 
comparable time is sold to other advertisers; 

(b) notwithstanding any provision in the Broadcasting Act, 
CRTC regulations or conditions of licence, each broadcaster 
be permitted to classify one-half of the paid political adver- 
tising sold during the advertising period as program time, 
not to be counted against its maximum permitted advertis- 
ing time; and 

(c) each broadcaster that makes available paid time to indi- 
vidual candidates must do so on an equitable basis and at 
a rate that does not exceed the lowest rate charged for an 
equal amount of time on the same facilities to any person 
at any time in the same period. 


Role of Canada Elections Commission To deal effectively with the adminis- 
trative matters arising from these recommendations, it will be necessary 
for the Canada Elections Commission to undertake the functions currently 
performed by the broadcasting arbitrator, which include dealing with issues 
arising from paid-time scheduling. To this end, we recommend that the 
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Commission issue election broadcasting directives and guidelines annu- 
ally, informing the registered parties and the broadcasters of their rights 
and obligations. This should include informing the parties of normal broad- 
casting booking and cancellation procedures. For political parties to have 
the best opportunity to communicate their messages to voters, it is essen- 
tial that the parties continue to be able to place their advertising at pre- 
ferred times. Parties will be required to meet the booking deadline already 
noted — the end of the tenth day after the writs are issued — and to provide 
appropriate notice for cancellations. To simplify matters in the shorter 
period recommended, parties should book network time first to allow affil- 
iates to respond effectively to requests for the remaining time on local sta- 
tions. These proposals were made in the reports of the broadcasting arbitrator 
(see Canada, Chief Electoral Officer 1984a, 1989). 


Recommendation 1.6.19 
We recommend that 


(a) the Canada Elections Commission issue directives and 
guidelines regarding the booking and cancellation of paid 
time and its fair distribution among parties; these should 
reflect normal commercial practices, with due regard for 
the urgent needs of election campaigns and the need to 
make every effort to accommodate the scheduling requests 
of parties; and 

(b) the Commission assume the functions currently performed 
by the broadcasting arbitrator. 


Educational and Community Broadcasters Under current rules, provincial 
educational broadcasters and community radio stations are not required to 
make paid time available to the parties. This exemption is based on their 
educational role and non-commercial status. To the extent that educational 
broadcasters do not sell advertising to political parties, federal regulations 
should not apply. In other words, so long as these broadcasters stick to 
their mission and do not voluntarily become enmeshed in the electoral 
campaign by selling time for election advertising, the rules would not apply 
to them. However, if these broadcasters sell advertising to political parties 
during the election period, then they will become subject to the same rules 
that apply to commercial broadcasters. Educational broadcasters are subject 
to provincial control as well as federal regulation. However, the federal 
provision pertains to a central objective of the Canada Elections Act, it is 
limited to the election period, and it applies only when such a broadcaster 
has sold time to political parties and thus does not constitute an invasion of 
provincial jurisdiction. 
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Recommendation 1.6.20 


We recommend that any community broadcaster or provin- 
cially operated educational broadcaster that sells advertising 
time to any registered party or candidate during the election 
period be automatically subject to the requirements of the 
Canada Elections Act. 


Liability Broadcasters have often expressed concern about litigation that 
might result from bumping scheduled advertisements of commercial clien- 
tele as a result of the requirements of the Canada Elections Act. To alleviate 
their concerns, we recommend that the Act specifically protect them from 
liability. Broadcasters would, of course, have additional protection against 
lawsuits if they included a clause in their standard commercial contracts with 
advertisers protecting themselves against such a possibility. Further, we 
concur with the CBC that party paid-time advertisements should be in the 
language of the network or station. 


Recommendation 1.6.21 
We recommend that 


(a) broadcasters be explicitly protected from liability for the 
bumping of commercial advertisements by party adver- 
tisements if such occurrence arises from the requirements 
of the Canada Elections Act; and 

(b) broadcasters not be required to accept advertisements from 
parties in languages other than the language in which they 
normally broadcast. 


Free Time 
As early as 1934, the question of political parties being given free radio time 
was raised by William Lyon Mackenzie King in the House of Commons: 


Radio ... plays such an important part in all matters affecting public opin- 
ion that it would be quite proper that some provision should be made 
whereby, for example, each political party which has a representative fol- 
lowing should be entitled to have broadcast at the expense of the state 
one or two addresses which would set forth its platform or policies before 
the people. (Canada, House of Commons, Debates 30 June 1934, 4511) 


With the decision of the CBC in 1944 to allocate one half-hour (later 
extended to one hour) of free time monthly on its national networks to all 
parties represented in the House of Commons, guidelines were first estab- 
lished regarding the distribution of this time. If there were only two parties 
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represented in the House of Commons, the time was divided between the 
two parties equally. If the House included representation from more than 
two parties, the 40/60 rule came into play, namely, that two-fifths of the 
time was given to the governing party and the remaining three-fifths divided 
up among the opposition parties. (CBC 1944; Peers 1969, 342) 

The 1958 Broadcasting Act gave the Board of Broadcast Governors the 
power to require licensees to broadcast public-interest programs and to 
make regulations regarding the equitable allocation of time for partisan 
political messages, although the Board did not have the power to actually 
require public or private network operators to allocate free time. The CBC, 
as part of its mandate, made free time available to what it considered bona 
fide national parties — those that not only had representation in the House 
of Commons but also reflected a substantial body of opinion in the coun- 
try, had policies on a wide range of issues, had a recognized national leader, 
had a nationwide organization, sought the election of candidates in a min- 
imum of three provinces, and fielded a minimum of one candidate for every 
four constituencies. (CBC 1944) The criteria for access to free broadcast time 
varied over time, until they were superseded by the definition of a regis- 
tered party in the 1974 revisions to the Canada Elections Act, but they always 
represented an attempt to identify the “serious” parties. 

Free-time political broadcasts in Canada have had a number of objec- 
tives. In particular, the CBC offered the time in lieu of paid time, which it 
did not wish to provide. The CBC wished to ensure that all parties had a 
reasonable opportunity to explain their positions on the issues and that no 
one, because of position or wealth, was in a position to dominate the air 
waves. (Soderlund et al. 1984, 118-19; LaCalamita 1984) These rationales also 
applied to political party broadcasts between elections. To this day, the CBC 
refuses advocacy and controversial advertising, preferring to offer free time 
and news coverage, and makes paid time available to political parties during 
the advertising period of campaigns only because it is required to do so by 
law. Private broadcasters, obligated to provide time for public-service pro- 
gramming, often chose to provide free time to parties and candidates while 
also selling them other time. 

With the advent of television, free time was offered on that medium 
also. On radio the broadcasts had attracted reasonable audiences, so the 
transition from radio to television was a concern for party strategists. Parties 
at first rejected the time and then presented themselves as if on radio (the 
infamous “talking heads”). This format did not attract substantial audi- 
ences, especially in light of the rapid proliferation of alternative program 
choices. As Dalton Camp put it, “if the format was right for politics [in that 
it promoted issue-oriented presentations], it was wrong for television” and 
it soon became clear that “if the parties were to use television, it would 
have to be on television’s terms.” (Camp 1981, xv) 

Although longer free-time broadcasts had reasonable audiences in the 
1970s, the parties opted in 1988 for shorter items, almost indistinguishable 
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from spot advertisements. The items were two minutes in length for the 
three largest parties and one minute for the smaller parties. They could be 
inserted easily into ongoing programming, much like paid time, and there- 
fore were likely to be viewed by a greater number of uncommitted voters 
than more traditional free-time formats. In fact, because the networks con- 
trolled the scheduling, they attempted as a courtesy to place them like spot 
advertisements in isolation from competing partisan political messages. In 
content, for the largest parties at least, they tended to be extended versions 
or clusters of the paid advertisements. 

Indeed, CTV noted in its report to the CRTC on its coverage of the 1988 
election that “while designated in the Act as a form of ‘free’ program time ... 
this amount of time ... is in fact unpaid commercial time [for] the registered 
parties”. (CTV 1989, 9) The original intention, as the CTV report noted, was to 
“ensure that all parties contesting an election, regardless of their economic 
capacities, would be entitled to time [on] licensed conventional networks”. 
In this spirit, CTV through its own facilities and those of its affiliates pro- 
vided production assistance to smaller parties without compensation. The 
CBC provided a similar courtesy. The CBC recommended a minimum length 
of three to four minutes for free-time blocks, noting that “the original intent 
of free time was to ensure that the parties would have access to the air- 
waves for discussing, in a more profound way than is possible in a 30 or 
60 second ‘commercial’, the major issues of the campaign”. (Brief 1990, 15) 

Critics have argued that brief broadcasts do not serve the purpose of 
promoting issue-oriented discussion as the more traditional free-time for- 
mats were intended to do. They have also argued that free-time segments 
should have a minimum length. Longer segments, especially when clustered 
into free-time programs, do not have the most attractive feature of paid time, 
namely, unintended viewing by possibly uncommitted voters. The two- 
minute segments could be considered more successful to the extent that 
they were more like spot advertisements. Because they are less easily aimed 
at specific voter types and are scheduled by the networks, however, they 
are still regarded by party strategists as at best a supplement to paid time. 

There is a clear need for direct communication between politicians and 
voters. This appears to be a major consideration in the public support for 
mandatory leaders debates and in the general support for other unmedi- 
ated sources. In addition, as Blais and Gidengil put it, “there is ... widespread 
sentiment that the system should be more open to small parties”. (1991 RC) 
A free-time system that provides meaningful access for smaller parties 
appears to us to be the best alternative to intrusive regulations. The provision 
of alternative forms of direct access to national audiences promotes fair- 
ness and diversity in electoral communication without raising concerns 
about traditional media freedoms. 

In the course of our discussions on this issue, it became clear that the whole 
concept of free-time broadcasts required reconsideration. If the free-time seg- 
ments continue to shrink in size and to be placed in ongoing programming, 


400 
Rabe RiOcR (M lina Ge (EX EC F°Oo RAV Dib Mesos G ReASG Y 


the only thing distinguishing them from paid advertisements, apart from 
production costs, would be the fact that they are free. If a minimum length 
were required, on the other hand, they would have to be clustered to avoid 
excessive disruption of broadcast schedules, would generally attract rela- 
tively small audiences, and would not be regarded as a priority for the parties, 
other than smaller parties lacking the resources to purchase time. The cen- 
tral question, therefore, is whether they have outlived their usefulness or 
could be reformed to serve their original purposes. 


Essential Features of the Current Free-Time System 

As with paid time, free time is to occur within the legislated advertising win- 
dow, namely, from the 29th day before election day to the second day before 
election day. Free time is not considered an election expense incurred by 
political parties. Unlike paid time, free time need not be broadcast in prime 
time. While all broadcasters in Canada must make paid time available to 
registered parties, the provision of free time is required only of those net- 
work operators that (1) reach a majority of Canadians whose mother tongue 
is the same as that in which the network broadcasts; (2) are licensed for more 
than the carriage of a particular series of programs or type of programming; 
and (3) are not involved in distribution undertakings such as cable. Because 
of ambiguous wording in the Canada Elections Act (s. 316), there is arguably 
a fourth criterion: only those network operators who offered free time in the 
last election are required to offer it in subsequent elections. This question 
arose in the 1988 election when a network operator not in existence in the 
previous election wondered whether it was obligated to provide free time. 
The Quatre Saisons network decided to comply with the spirit of the legis- 
lation and provide the time, but the incident did prompt the broadcasting arbi- 
trator to suggest the Act be changed to stipulate an express minimum free- 
time requirement not based on the previous election. (Report of the 
Broadcasting Arbitrator 1989; see Canada, Chief Electoral Officer 1989, 64) 
To date, the radio networks offering free time have been CBC-AM English, 
CBC-AM French, Radiomutuel and Télémédia; the television networks have 
been CBC English, CBC French, CTV, TVA and Quatre Saisons. 

Free time is allocated according to a formula stipulated in the Act (s. 316(2)): 
two minutes is to be given to every registered party and to every political 
party that waives its right to paid time. The rest goes to all registered par- 
ties that have been allocated paid time in the same proportion established 
under the paid-time allocation. There is also the additional proviso that no 
network operator can make available less free time than it did in the pre- 
vious election. In the 1988 election, CBC English, CBC French and CTV offered 
a total of 214 minutes of free-time broadcasting; TVA and Quatre Saisons 
networks allocated 62 minutes each. The English and French CBC-AM net- 
works offered 120 minutes; Radiomutuel and Télémédia offered 62 minutes 
each. Table 6.24 indicates how the free time was allocated on the CBC tele- 
vision network in the 1984 and 1988 elections. Allocations on other networks 
were similar. 
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Table 6.24 
Allocation of free broadcast time by party, 1984-88 


(minutes per station on CBC-TV [English], Radio-Canada Tv [French] and CTV) 


Party 1984 1988 


Progressive Conservative Party 64.9 101 
Liberal Party 87.0 46 
New Democratic Party 34.7 35 
Parti Rhinocéros 4.9 4 
Communist Party 245 2 
Libertarian Party yar hs) 3 
Pro-Life Party ono -- 
Green Party 295 2 
Confederation of Regions Western Party 2.75 2 
United Canada Concept Party 210 — 
L’Action des hommes d'affaires 2.75 — 
Parti nationaliste = 3 
Party for the Commonwealth of Canada _ 2 
Social Credit Party _ 2 
Christian Heritage Party — 2 
Canada Party — 2 
Reform Party — 2 
Student Party — 2 
The Western Canada Concept Party — 2 
Western Independence Party _ 2 

Total 210 214 


Source: Reports of the Broadcasting Arbitrator (see Canada, Chief Electoral Officer 1984a, 1989). 


Comparative Experience 

Free time is widely used in democratic societies and is often seen as a way 
to provide fair access to minority points of view. Of the nine democracies 
we examined most closely, only one, the United States, does not provide free 
time for the broadcasting of messages by political parties during election 
campaigns. (Graber 1991 RC) Australia, Denmark, France, Germany, Great 
Britain, Israel, Norway and Sweden all have free-time systems, with each 
country having its own unique time allocation formula. 

Australia allocates time to those parties that contest at least 10 seats and 
show evidence of popular support. A party demonstrates popular support 
by either electing a member to the Commonwealth Parliament at the pre- 
vious election or polling at least 5 per cent of the valid votes for either fed- 
eral or lower state house in the preceding general or state election. These 
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free-time broadcasts usually consist of two-minute slots plus the policy 
speeches of the leaders at the launching of the election campaign. (Warhurst 
1991 RC) 

Denmark gives equal access to all parties that have collected signatures 
amounting to 1/175 of the valid votes cast in the previous election. The 
equal-treatment principle relates to specific prime-time election programs 
broadcast on radio and television, such as panel debates with representa- 
tives from all parties. (Siune 1991 RC) 

France allocates equal and comparable access during presidential and 
legislative elections. The formula for legislative elections allocates equal 
amounts of free time to the leaders of the governing party and to all the 
opposition parties taken together, with the latter time being allocated among 
them according to the number of members each has in the National Assembly. 
Parties with no Assembly members are entitled to a few short broadcasts. 
In the most recent presidential run-offs, the two presidential candidates 
received two hours each on television and radio, spread over four programs. 
(Gerstlé 1991 RC) 

The free-time ratio in Great Britain for parties represented in Parliament 
is based on the proportion of votes cast in the previous general election. 
Any party not represented in the House of Commons is eligible to receive 
one five-minute segment if it contests 50 or more seats. (Gemetko 1991 RC) 

Norway gives equal time if the party has been represented in the 
Parliament during one of the last two election periods, has a current national 
organization and runs candidates in a majority of the districts. Parties not 
qualified for equal treatment will be given time in short programs com- 
bining statements by party representatives and questioning by journalists. 
(Siune 1991 RC) 

The Swedish free-time rule is to give equal access to parties represented 
in the Parliament. Small parties not represented in the Parliament have 
only limited access to national broadcasting. (Siune 1991 RC) 

In the German system, each party running in the election is granted at 
least one free commercial on public radio and television stations. Extra 
free-time spots are determined by a party’s level of representation in the 
Bundestag, being roughly proportional to the number of seats that party 
holds. The segments are usually broadcast immediately before or after 
prime-time news shows and must not exceed two and a half minutes. 
(Schoenbach 1991 RC) 

In Israel, the public broadcaster provides one half hour of television 
each night, prior to the national news at 9 p.m., for the last 30 days of the 
campaign (one hour of radio time), allocated among the parties according 
to seats held in the previous House. (Elizur and Katz 1979, 230) The parties 
receive time slots up to 10 minutes long, allocated by an impartial com- 
mittee. (Elizur 1986, 186; Arian 1985, 258) The two largest parties have in 
recent elections interspersed light entertainment and policy documentaries 
with clips from speeches and other material. As in most other jurisdictions, 
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the broadcast time is free to the parties, but they must pay for production. 
(Elizur 1986, 190) 

Even in the one country that does not provide for free time, the United 
States, proposals have recently emerged for some form of free-time broad- 
casting during presidential campaigns. For example, Washington Post politi- 
cal reporter Paul Taylor has proposed that the presidential candidates of the 
Democratic and Republican parties be given five minutes of free time on 
all networks on alternative nights during the last month of the campaign. 
(Taylor 1990, 267-84) More recently, the Joan Shorenstein Barone Center on 
the Press, Politics and Public Policy, Harvard University, put forward a pro- 
posal for a series of 90-minute programs on all major television channels 
(“Nine Sundays”) that would combine candidate debates and exploration 
of issues. (New York Times 1991, A-19) In each case, the proposals are designed 
to provide more substantive information to citizens and thus counter growing 
cynicism about electoral politics. 


Reforming Free-Time Broadcasts 

In response to the need expressed by voters and the parties for more unmedi- 
ated communication and to ensure that greater direct access be given to all 
political parties, we conclude that the present free-time system needs to be 
changed. Our objective is a free-time structure that would provide both 
enhanced access to national broadcast media for the parties and better cam- 
paign information for voters. Further, if the free time were required to be 
scheduled in prime time, there would likely be greater efforts by the par- 
ties to ensure that their segments were informative and appealing.’ A new 
free-time structure should provide an alternative to news and public affairs 
coverage, as well as party paid-time broadcasts and additional leaders 
debates. It should duplicate neither the efforts of the news media nor the 
existing communications channels available to parties. Rather, it should 
supplement other sources of campaign information and other means of 
campaigning for parties. 

In examining such programming in other countries, we were impressed 
by the lively debate in the British party election broadcasts and the Israeli 
free-time programs. Some Canadian programming from past elections, 
when segments were longer, also showed considerable creativity and popu- 
lar appeal. For example, in 1984, the NDP presented a four-minute segment 
entitled “Mouseland”, an animated version of a speech by the late Tommy 
Douglas, long-time leader of the party. The segment, though inexpensively 
produced, received a positive public response, according to party officials. 

Although Canadian campaigns and the broadcasting environment are 
quite different from those in most European countries, given our vast pro- 
gram choice and the availability of paid time, extended free-time broad- 
casts would broaden public debate in Canada. This appears to be the view of 
the networks, as already noted. At its best, a new free-time system could pro- 
vide a forum for extended debate and controversy over the future directions 


404 
Rte FSOFR MAINES! CETLSR CaO eR Aw? 1D SE IMOTG RAC Ww 


of the country and attract a new generation of interested voters to such 
interchanges. Much would depend on the willingness of the parties to make 
creative use of such extended segments. 

One option would be providing 5- or 10-minute segments each night, 
perhaps restricted to a “talking heads” format.!° Although this model would 
probably enhance the issue content of presentations, it is unlikely to attract sig- 
nificant audiences or promote lively interchange. Neither would it fit easily 
into network schedules. In the highly competitive North American media, 
regularly scheduled longer programs are more likely to attract a politically 
attentive audience. Other audiences would be reached by the paid time. 

The benefits of a reformed free-time system are significant. To explain 
policy proposals and, in the case of the governing party, to defend its record, 
the largest parties require access in longer segments than are suitable for 
paid time or permitted by current journalistic practices. The smaller par- 
ties, lacking the resources for extensive paid time and generally receiving 
little news coverage, need such direct access to a national audience. In addi- 
tion, free-time broadcasts provide an alternative to requiring access for the 
leaders of the smaller parties to televised leaders debates or to news cov- 
erage, with all the difficulties that would accompany those options. Free time 
is needed, in summation, as a supplement to paid time, news and public 
affairs coverage to provide at least some access to national broadcasting 
for all registered parties. 


Recommendation 1.6.22 
We recommend that 


(a) the current provision on the free-time political broadcast- 
ing system set out in the Canada Elections Act be abolished; 
and 

(b) a free-time broadcasting regime be established, with pro- 
grams to begin on a date after the writs to be set by the 
Canada Elections Commission and to end on the second 
day before election day, with the following characteristics: 
(1) television and radio network operators, as well as spe- 
cialty broadcast undertakings presenting primarily general 
news and public affairs programs, be required to provide 
to the Canada Elections Commission ten 30-minute free- 
time broadcasts in prime time (at least 24 minutes of which 
would be available to parties); 

(2) networks broadcasting in French whose primary audi- 
ence is in Quebec and those networks reaching a majority 
of Canadians outside Quebec whose primary language is 
French be required to provide to the Canada Elections 
Commission five 30-minute free-time broadcasts in prime 
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time (at least 24 minutes of which would be available to 
parties); and 

(3) the specific days and times of these broadcasts be mutu- 
ally agreed upon by the networks and registered parties, 
and in the event there is no agreement by the first day of the 
free-time broadcasting period established by the Canada 
Elections Commission, the Commission be mandated to estab- 
lish forthwith the specific days and times for the programs. 


Under the current rules, the three major television networks, CBC English, 
CBC French and CTV, provide 214 minutes of free time. Under the proposal, 
each would be required to provide ten 30-minute programs (or 300 minutes) 
to the Canada Elections Commission which, in turn, would be required to 
give 24 minutes of this time to registered parties. The total time turned over 
to the parties would thus be 240 minutes, or slightly more than is provided 
by CBC and CTV now, but in a form less disruptive to network scheduling. 
The two French-language private networks currently provide 62 minutes 
and would be required to provide five 30-minute programs, or 150 minutes. 
The parties would receive 120 minutes. It is reasonable to require broadcast 
networks to contribute to voter information in this way. The time would, of 
course, be considered program time and Canadian content, with the networks 
being permitted to sell advertising time before and after the program. 

It is our intention that the format of these programs be as innovative 
as possible. We suggest only a framework. At the latest, on the 11th day 
after the writs are issued, all network operators (and specialty broadcast 
undertakings presenting primarily news and public affairs programs) would 
provide two 30-minute free-time broadcasts per week in prime time, to be 
broadcast simultaneously by all participating broadcasters. The times should 
be negotiated with the registered parties. The Parliamentary Channels 
would be required to repeat the French and English programs at other 
times, and others would be invited to do so. 


Recommendation 1.6.23 
We recommend that 


(a) participants in the broadcasts include all registered parties; 

(b) the broadcasts be a magazine show format made up of party 
segments of approximately four minutes each; and 

(c) the Parliamentary Channels be required to repeat each of the 
French and English broadcasts a minimum of three times, 
and broadcasters have the option of repeating these broad- 
casts except during the blackout period at the end of the 
election period. 
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To grasp the possible benefits of the free-time proposal, it is helpful to 
imagine what the political parties might do with their segments. The early 
broadcasts might feature the leaders of the largest parties, as is done in 
Great Britain and Australia. The leaders of the smaller parties could respond 
or use their segments to focus on a competing set of issues. Standard 
features, like profiles of party leaders and other prominent candidates, 
could be supplemented by other, perhaps creative, materials that high- 
lighted differences among the parties or drew attention to particular 
strengths and weaknesses. More simply, parties could present highlights 
of their leaders’ campaign speeches, providing the substance and detail 
that they often complain is lacking in news coverage. It would also be pos- 
sible to prepare ‘documentaries’ on particular problems they wish to address, 
using visuals, graphics, ‘experts’ and other forms of argument or endorse- 
ment. As a supplement to paid-time programs and campaign news, these 
programs have the potential to provide a new linkage between parties 
and voters. 


Allocating Free Time 

In devising an allocation formula for the free-time broadcasts, we need to 
balance the claims of fairness and equity and those of the voters’ need for 
information. We propose the registered parties each receive an allocation 
of one or more four-minute segments. These segments could be combined 
but not divided to ensure a minimum length per segment and to encourage 
a clear differentiation from paid time. No party would be able to program 
more than 12 minutes in any 30-minute show, ensuring that the programs 
would be in a ‘magazine’ format, with messages from at least two parties 
appearing on each program. This would provide the opportunity for 
comparison, which voters have identified as a priority. 

Our proposed formula would provide emerging and smaller parties 
greater access than they have had in the past and also would provide more 
time to those parties that achieved significant levels of popular support 
in the previous election. By providing a minimum amount of time for all 
parties, our proposal ensures that all registered parties have a guaranteed 
minimum of national exposure, regardless of their capacity to purchase 
paid time. The time to be made available to the smaller parties would be 
significantly greater than under the current formula and would be in prime 
time. This increased access responds to the concerns of these parties that 
they are not likely to be represented in televised leaders debates or to be 
given much news coverage. By providing additional time based on the 
popular vote in the previous election, we also have provided a platform 
for the parties with established voter support. Parties with the organizational 
capacity to contest at least half the seats are given additional time, as are 
parties with representation in the House of Commons when the writs are 
issued. To recognize the claims of emerging parties that have gained rep- 
resentation in the House of Commons, the allocation formula provides for 
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additional time for any party that did not contest the previous election or 
did not receive more than 5 per cent of the popular vote but has at least 
one member in the House of Commons. 

These provisions are based on a realistic assessment of electoral com- 
petition. Parties that are serious participants in the electoral process will, 
under the procedures we have proposed, be registered before an election 
is called. The use of the popular vote in the previous election to determine 
the allocations, as is done in Great Britain, ensures that parties with a rep- 
resentative following are given ample opportunity to put their messages 
before the voters. By providing additional time to registered parties with 
candidates nominated in more than half the constituencies, the formula 
provides some scope for emerging national parties. 

Moreover, the formula would ensure that the truly competitive parties 
have sufficient broadcast time to promote themselves to the Canadian elec- 
torate by allocating at least 40 per cent of the total time made available to 
those registered parties that received more than 5 per cent of the popular 
vote in the last general election. Where such an adjustment results in an 
allocation that is less than two full four-minute segments, those parties that 
did not receive more than 5 per cent of the popular vote in the last general 
election should have the option of presenting one four-minute segment 
and a shorter segment or one longer segment. The 5 per cent threshold 
effectively distinguishes those parties that have established a core of popular 
support among voters from those that have not. 

The French networks, with smaller potential audiences, are required 
to provide only five programs. Although some networks, perhaps espe- 
cially the CBC (Société Radio-Canada), might well choose to offer more, the 
smaller number of programs necessitates flexibility in the allocation of 
time among the registered parties. We recommend, therefore, that the same 
basic formula apply to all networks but that the Canada Elections 
Commission be empowered to modify the allocation for the French pro- 
grams in the interests of fairness, taking into account the number of con- 
stituencies contested by each party in the coverage area of each network or 
specialty service. 

Table 6.25 shows the free-time allocation that the parties received in 
1988 under the current formula, the time they would have been given in 1988 
(on the basis of the 1984 popular vote) and a hypothetical allocation for the 
next election (based on the 1988 vote). The CBC allocation for 1988 is used 
as an example (the proportions were the same on all networks). It is, of 
course, difficult to predict how many registered parties there will be for 
the next election. 

To understand the formula, it is helpful to consider a hypothetical exam- 
ple. The formula provides each new party with a basic allocation, one four- 
minute segment. If the party has candidates in half the constituencies, it 
receives an additional segment. If it has achieved representation in the 
House of Commons before the writs for the general election have been 
issued, another segment is allocated. Thus, the maximum allocation for 
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a new party is three segments. Had the party been registered for the pre- 
vious election, it would have gained a further segment, for a total of 
four. Thus, a party that failed to gain 5 per cent of the popular vote can, 
under the formula, qualify for additional segments through organizational 
activity between general elections. 


Table 6.25 
Free time allocation to federal political parties: 1988 actual and proposed formula 
Proposed Proposed 
Actual formula based formula based 
Party 1988 allocation on 1984 vote on 1988 vote 


CBC minutes minutes? (segments)® minutes (segments) 


Progressive Conservative Party 101 72 (18) 63 (15) 
Liberal Party 46 42 (10) 49.5 (12) 
New Democratic Party 39 30 (7) oi (7) 
Canada Party Ps 7 (2) 7 (2) 
Christian Heritage Party 2 7 (2) vs (2) 
Party for the Commonwealth of Canada 2 i (2) Z (2) 
Communist Party 2 7 (2) 7 (2) 
Confederation of Regions Western Party 2 7 (2) 7 (2) 
Green Party 2 i! (2) : (2) 
Libertarian Party 3 7 (2) i (2) 
Parti nationaliste 3 7 (2) 7 (2) 
Reform Party 2 7 (2) 7 (2) 
Parti Rhinocéros 4 iy (2) a (2) 
Social Credit Party 2 vi (2) ‘ (2) 
Student Party 2 t (2) i (2) 
Western Canada Concept Party 2 7 (2) 7 (2) 
Western Independence Party 2 i (2) ii (2) 

Total 214 240 (59) 242 (60) 


Source: Canada, Chief Electoral Officer 1989; Royal Commission Research Branch. 


“The allocations have been adjusted to comply with the rule that the total free time to be allocated among 
parties that failed to receive more than 5 per cent of the popular vote in the previous election does not exceed 
96 minutes (40 per cent of the total). In the example shown here, one minute was taken from the allocation 
for each smaller party and added to the time available for allocation among those parties that did achieve the 
5 per cent threshold (divided in proportion to their share of the popular vote). The objective of this rule is to 
ensure that an increase in the number of registered parties would not result in an allocation of time to those 
parties that had established themselves as contenders in the previous election that was too small to permit 
them to communicate their positions effectively to the electorate. 


A party that had achieved representation in the House of Commons at dissolution would be allocated 
additional time. In addition, any party that nominated candidates in at least half the constituencies for an 
upcoming election would receive more time. 

>In many cases, the time allocated to a registered party cannot be divided evenly into four-minute segments. 
Parties may add the remaining time to another segment or present one shorter segment. 
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Recommendation 1.6.24 
We recommend that 


(a) broadcast time on the free-time programs be allocated as 
follows: 
(1) one program segment to all registered parties; 
(2) one additional segment to all parties registered by the 
issue of the writs that were registered at the previous gen- 
eral election but received less than 5 per cent of the vote; 
(3) one additional segment to all registered parties with 
candidates nominated in more than half the constituencies; 
(4) one additional segment to any registered party repre- 
sented in the House of Commons (that is, at least one 
Member of Parliament) when the writs are issued, if the 
party was not registered or did not receive more than 5 per 
cent of the vote in the previous general election; and 
(5) the remaining segments to be allocated among those 
registered parties that received more than 5 per cent of the 
vote in the previous general election, in proportion to the 
votes each received; 

(b) if the total time allocated to those parties that did not reach 
the 5 per cent threshold in the previous election exceeds 
40 per cent of the total time made available, individual party 
allocations be reduced proportionately to remain within 
that cap; and 

(c) for the French networks, the time be allocated to each reg- 
istered party on a similar basis as for other networks, with 
due consideration for fairness and the number of candi- 
dates endorsed by each party in the area these networks are 
licensed to serve. 


To ensure smooth administration and encourage high production values, 
a producer for each official language is required. These producers would 
administer the programs, prepare opening and closing announcements 
and promotional materials, and be available to work with the parties and 
networks to produce the most effective broadcasting possible. Neither the 
Canada Elections Commission nor the producers would be responsible for 
the content of the party segments, but the producers would be available 
to assist and advise parties on request. Given the partisan nature of the 
program, the Canada Elections Commission should seek the advice of 
the registered parties before appointing producers. It would be helpful if 
the producers were selected before the writs are issued. 
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Recommendation 1.6.25 
We recommend that 


(a) to ensure high production values for free-time broadcasts, 
the Canada Elections Commission appoint a producer for 
each official language, after consulting with the registered 
parties; and 

(b) the producers oversee the programs and assist the parties on 
request. 


The programs that we envision would involve a wide variety of styles. 
The parties should be encouraged to be innovative and to enter into the 
debate as fully as possible. The Israeli programs involve charge and counter- 
charge, as well as issue discussions. The twice-weekly frequency that we 
propose permits such interchanges. As the Barbeau Committee put it, 


Effective political programming will be controversial, almost by defini- 
tion. It must arouse public interest and discussion in order to justify its 
necessarily high costs. If it fails to do this, then it is useless to politicians 
and burdensome to broadcasters and the public. (Canada, Committee on 
Election Expenses 1966, 375) 


It is our hope that these programs become major events in Canadian federal 
election campaigns. 

The time when party segments are broadcast will be important to the 
participants. However, it would be undesirable to establish rules in the 
abstract. Given that parties may well have differing tactical preferences, 
the parties and the producers should negotiate the schedule. It would be 
desirable for the segments presented by any given party to be spread 
throughout the campaign. If there is no agreement, the Canada Elections 
Commission should decide the schedule. It would not be unreasonable to 
allocate the segments by lot, as is normally done for speaking order in the 
televised leaders debates. For the programs to be effective, the schedule 
must be established as soon as possible after the writs are issued. 


Recommendation 1.6.26 

We recommend that 

(a) the schedule of broadcast for party segments in the free-time 
broadcasts be decided by negotiation among those parties 
participating and the producers; and 


(b) if there is no agreement, the schedule be decided forthwith 
by the Canada Elections Commission. 
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The free-time broadcasts of 30 minutes each would offer a real alter- 
native to other forms of campaign communications, such as the increas- 
ingly expensive paid-time commercials. They would also meet the expressed 
needs of the parties and voters for direct and unmediated access to voters 
and provide a real opportunity for the parties to communicate their poli- 
cies. Simultaneous carriage on the major networks would build audiences; 
repeats on the Parliamentary Channels, and possibly by other broadcast- 
ers, would allow the registered political parties to reach more of the Canadian 
electorate. 


Leaders Debates 

Although televised leaders debates began with the Kennedy—Nixon debates 
in 1960 and first appeared in Canada soon after (in the Quebec provincial 
election of 1962 and in the federal election of 1968), they did not become a 
common feature of election campaigns in industrial democracies until the 
late 1970s. By 1980, such debates had been held in national elections in at least 
10 countries. (Smith 1981, 174-75) They became even more common over the 
next decade. Televised leaders debates were staged in the last four U.S. pres- 
idential elections and in three of the last four Canadian federal elections. 

Canada’s first televised leaders debate was held in Quebec in November 
1962, after long and difficult negotiations that almost did not succeed. The 
debate aroused considerable interest in other provinces and at the federal 
level, but emulation was slow, and in Quebec itself there was a long hiatus, 
despite the central role of television in subsequent Quebec politics. (Charron 
1991 RC) Nevertheless, there was a televised debate in the 1968 federal elec- 
tion and the 1971 Ontario election, and by the 1980s such debates were 
common. With the debates in Saskatchewan and British Columbia in 1991, 
it is now possible to report that at least one televised leaders debate has 
been held in every province. Although debates have not been held in every 
recent provincial election, they are now a regular feature of most provin- 
cial elections, and party leaders risk popular disapproval if they refuse to 
participate. (Bernier and Monieére 1991 RC) 

Well on their way to becoming institutionalized, debates are by no 
means codified. The experience in Canada and elsewhere has been that, at 
every election, agreement among parties and broadcasters on such mat- 
ters as timing, format and rules of participation has been difficult to achieve. 
Although past agreements undoubtedly shape future ones, each negotia- 
tion seems to produce variations. Indeed, the negotiations do not always 
succeed. When debates are not held, it is usually because parties and broad- 
casters cannot agree on some aspect of format or timing, or because par- 
ticipation is perceived by one of the large parties as too risky. In some cases, 
broadcasters are concerned about costs. It is not surprising, therefore, that 
the debates have been the subject of considerable discussion and controversy 
here and abroad. 
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As Anthony Smith put it a decade ago, “The television age has intro- 
duced the notion that direct debate ... is the natural climax of an election 
campaign and that without it the electorate has been denied some essential 
proving of the candidates.” (1981, 185) In all the countries we examined, 
debates attract large audiences. They stimulate interest in politics, help vot- 
ers determine the basic issues of the campaign, increase awareness of par- 
ties and leaders, and help to legitimize political institutions. (Bernier and 
Moniere 1991 RC) Our research indicates that the 1984 and 1988 Canadian 
debates increased voter information, especially among less-informed voters, 
and stimulated voter interest. (Barr 1991 RC) The potential of debates to have 
significant effects on voter preferences was clearly shown by the post-debate 
polls in 1984 and 1988, though their capacity to produce significant change 
in the longer term distribution of voter preferences depends on many other 
factors. (Barr 1991 RC; Clarke et al. 1991, 101-4) In addition, it appears that 
televised debates have an overall positive influence on voters’ evaluations 
of all participating leaders. (Barr 1991 RC) Such direct leader-to-voter com- 
munication is, therefore, beneficial. 

Often promoted as political spectacles, debates draw large audiences in 
all of the democracies, far larger than any other campaign event. Our research 
confirms previous studies: about two-thirds of adult Canadians watched 
at least one debate in 1984 and 1988 (Table 6.26). Voters not only watch 
them, they also regard them as important and useful. (Bernier and Moniére 
1991 RC) Indeed, asked to indicate what innovations would be useful in pro- 
viding voter information, 78 per cent of a national sample supported addi- 
tional leaders debates and 75 per cent favoured debates on specific issues on 
the Parliamentary Channels (Table 6.15). 


Table 6.26 

Audience for leaders debates 

(per cent) 

Yes 64.4 
No 34.2 
Don’t know 1.4 


Source: Blais and Gidengil 1991 RC. 
Note: N = 2 947. 


Wording of the question: 
“In the last two federal election campaigns, in 1984 and 1988, there were leaders debates on TV. Did you 
happen to watch any of them?” 


Public Concerns and Proposals 

A lack of consensus characterizes the central issues. For instance, interven- 
ers from different parties called for the inclusion in the Canada Elections Act 
of a requirement that one or more televised leaders debates take place at 
every election. Others, especially from the media, said debates are infor- 
mation programming and should not be regulated but rather left up to the 
networks and the parties. Experienced politicians were to be found on both 
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sides of the issue. The capacity of a party with a substantial lead in the polls, 
usually the incumbent, effectively to veto the holding of debates was held 
to be unfair by Peter Desbarats, Dean of Journalism at the University of 
Western Ontario, and others. Representatives of the three large parties argued 
that the process was working well and should be left as open as possible. 

Media representatives were unanimous in the view that journalists are 
best suited to ensure impartiality and fairness and to determine the scope 
and nature of debates. As the CBC put it in its submission, 


Leaders’ debates have traditionally been initiated by the broadcast net- 
works and the formats negotiated with the participants well in advance. 
Particular attention has been paid to the need for both apparent and real 
equity, as well as to the fact that circumstances dictate a need for flexibility, 
for a dynamic approach designed to recognize the public’s right to assess 
both the parties’ platforms and their leaders’ abilities to explain and defend 
those platforms in a scrupulously fair context. (Brief 1990, 12) 


The brief argues that the networks must be free to invite leaders to take 
part whenever their parties have “gained an appreciable level of public 
approval and support” (1990, 13), as has been done at both federal and 
provincial levels in the past. 

The appropriate role for emerging parties was a major point of dis- 
cussion. A number of interveners called for participation by the leaders of 
all registered parties; others, concerned that too many participants would 
reduce the utility and appeal of the debates, called for some other form of 
access to broadcast time for leaders of smaller parties. The most common 
suggestion was for a separate debate for these party leaders, perhaps a 
round-table discussion with simultaneous translation, or for some form of 
compensatory free time. Several interveners suggested that parties not 
included in televised debates should receive additional free time. Preston 
Manning, leader of the Reform Party, noted that a debate involving 10 or 
12 party leaders would be impractical and suggested that provision should 
be made for some other form of national exposure for other party leaders. 
(Calgary, 22 May 1990) This position had broad support in the hearings. 
Questions of format and timing were also raised in the public hearings, but 
there was no consensus. The format that has emerged in Canada, however, 
is highly regarded elsewhere. (Bernier and Moniere 1991 RC) 


Public Support for Leaders Debates 

Our national attitudinal survey indicated there is considerable public sup- 
port for mandated debates with broad participation. As shown in Tables 6.27 
and 6.28, more than half of respondents favoured a legal requirement that 
televised leaders debates be held and half wanted all registered parties to 
participate. André Blais and Elisabeth Gidengil found 40 per cent of their 
respondents to be consistently positive toward debates and 23 per cent 
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consistently negative. (1991 RC) Those respondents most likely to approve 
of mandatory debates are the less well informed — for whom debates are a 
convenient source of information — and those who are less trusting of politi- 
cians. The demand for direct access to the views of all parties is notable. 
Studies in several countries indicate that debates increase the public’s 
knowledge of politics and politicians. (Bernier and Moniere 1991 RC) 

The popular appeal of televised leaders debates derives not only from 
the dramatic confrontation they provide but also from the fact that they 
allow voters to compare leaders directly, unmediated by journalists. As 
Bernier and Moniere put it, “the unique characteristic of televised debates 
is that they offer citizens an inexpensive, first-hand source of comparative 
information”. (1991 RC) The debates provide direct and convenient access 
to information about the priorities of the major contending parties and the 
personalities of the leaders. Other campaign activities do not provide such 
quick and easy access to such rich, comparative information. 


Table 6.27 

Public assessment of whether debates should be mandatory 
(per cent) 

Yes 96.9 
No 40.5 
Don't know 3.0 


Source: Blais and Gidengil 1991 RC. 
Note: N = 2 947. 


Wording of the question: 
“Do you think the law should require party leaders to participate in a televised debate at each election?” 


Table 6.28 

Leaders debates: public assessment of who should participate 
(per cent) 

Leaders of three major parties aan 
Leaders of all parties in Parliament 19.8 
Leaders of all ten registered parties 50.0 
Some other combination 1.8 
Don’t know Bi 


Source: Blais and Gidengil 1991 RC. 
Note: N = 2 947. 


Wording of the question: 

“As you may know, in federal elections there are usually about ten registered parties. Who do you think 
should participate in the debate: the leaders of the THREE MAJOR parties, the leaders of all parties 
WITH MEMBERS IN PARLIAMENT, or the leaders of ALL TEN REGISTERED PARTIES?” 


Conclusions 
In light of the obvious usefulness of televised leaders debates, we considered 
a range of questions. Should broadcasters be required to carry debates? 
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Should party leaders be required to participate? Should there be regula- 
tions or guidelines regarding who should be invited, and how often and 
when debates should be held? 

In answering these questions, we must balance the claims of fairness 
with the practicalities of organizing effective, appealing and informative 
debates, as well as the right of voters to have the information to make a 
clear choice among those who have a chance of forming the government. 

In our examination of the practices of other democracies, we found 
that debates are now an accepted part of campaigns but direct regulation 
is rare. In no countries are broadcasters required to carry leaders debates. 
Nor are there any instances of required participation by party leaders, 
except for the state of New Jersey, which requires candidates to participate 
in a series of debates if they accept any of the public funds available to 
subsidize campaign costs. (New Jersey Statutes, Title 19, Elections) 

The Quebec Election Act of 1984 was interpreted in 1985 as requiring a 
televised leaders debate to include “all the leaders of the parties repre- 
sented in the National Assembly or which have obtained at least 3% of the 
valid votes at the last general election”. (1984, c. 51, s. 427) The networks 
proposed various formats that they believed would not dampen audience 
interest, but none was acceptable to all the party leaders and no debate 
was held. After careful consideration, the Quebec Election Act was amended 
in 1989 to exclude from its provisions debates between party leaders. (1989, 
c. 1,s. 88) In short, after a limited attempt at regulating this area, the National 
Assembly decided to leave organization of the debate to the networks and 
the political parties. (Bernier and Monieére 1991 RC) 

The debates have evolved without direct regulation and are now deemed 
to be an important part of the campaign process. Regulation of the debates 
might ensure their utility to voters in the short term but at the expense of 
the capacity to adapt them to changing technologies and the specific circum- 
stances of particular campaigns. The capacity to adjust to the emergence of 
a new national party or an influential regional party is part of daily jour- 
nalism but is not easily incorporated into a regulatory structure. 

We support the general principles expressed in the CRTC guidelines 
(CRTC 1988 13): 


In the case of so-called ‘debates,’ it may be impractical to include all rival 
parties or candidates in one program. However, if this type of broadcast 
takes place, all parties and candidates should be accommodated, even if 
doing so requires that more than one program be broadcast. 


Bernier and Monieére suggest that the leaders of parties not invited to 
participate in the primary debates be offered the opportunity to participate 
in a program focused on these parties, perhaps in the form of a round-table 
discussion with questions from journalists. (1991 RC) This option should 
be considered by the networks in the interests of fairness and as a way to 
broaden the range of issues discussed in campaigns. 
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Despite the undoubted value of televised leaders debates in modern 
democracies, there are good reasons why direct regulation remains rare. 
Once begun, regulation would require the development of a detailed legal 
framework or delegation of authority to a regulatory body. Such a legal 
framework, with requirements for network broadcast, rules for selecting 
participants and guidelines on format, would inhibit flexibility and the 
evolution of the process. Debates have become institutionalized without 
regulation, and it is our expectation that they will continue to evolve as 
a result of the interests and concerns of the networks, political parties and vot- 
ers. The risk exists that no debate will be held in any particular campaign 
or that emerging parties will feel themselves unfairly excluded. At the same 
time, however, leaving the matter to the networks and the parties will allow 
for the most rapid adjustment to changing political realities. 

Negotiations leading up to leaders debates are difficult and politically 
sensitive and carry a substantial risk of failure. The competing interests of 
the political parties and the networks make for complex discussions. Nego- 
tiations among the parties and the networks are often long and arduous 
and sometimes fail to produce agreement. Protracted negotiations in many 
countries and the risk of failure have led many commentators to call for 
established procedures. (Bernier and Moniere 1991 RC) Several interveners, 
some of whom had participated in such negotiations, indicated that hav- 
ing a neutral person preside over the discussions would be beneficial. The 
parties participating in the debates and networks should agree on the selec- 
tion of a chairperson in the first five days after the issuance of the writs. 

We believe in the value of televised leaders debates and we strongly 
urge the networks and the political parties to do all they can to ensure that 
they are held. Further, they should be accessible to the maximum number 
of Canadians, including those with hearing disabilities. For this reason, all 
televised leaders debates should be closed-captioned, and sign language 
should also be provided. In the interests of fairness, the leaders of all regis- 
tered parties should have an opportunity to express their views through the 
broadcast media. The new free-time provisions recommended above would 
help restore equity in this regard. 


Recommendation 1.6.27 
We recommend that 


(a) televised leaders debates not be required by law; 

(b) all matters of organization continue to be negotiated among 
the networks and the parties, subject to the appropriate 
CRTC regulations and guidelines; 

(c) parties participating in the debates and networks select a 
chairperson by the fifth day following the issue of the writs; 
and 


4177 
BAR ERE NEERSESHR EN, ‘TORRES -2ORk@ THO. ReAULS IP RYONG. ERS: S 


(d) televised leaders debates be closed-captioned, and sign 
language also be provided. 


Government Advertising during Election Campaigns 

The ability of the governing party to direct government advertising is per- 
ceived as giving that party an unfair competitive advantage. Concern has 
already been expressed at the federal level. For example, the 1986 federal 
White Paper on Election Law Reform recommended new provisions to restrict 
government advertising during an election. (Canada, Privy Council Office 
1986, 18) 

The only provision contained in the present Canada Elections Act con- 
cerning government advertising is that contained in section 48(1), which 
makes it an offence for persons acting on behalf of registered political parties 
to procure or acquiesce in the publication in a government publication of 
material promoting or oppusing a particular party or candidate. 

Two provinces, Saskatchewan and Manitoba, have much broader 
prohibitions on government advertising during election campaigns. 
Saskatchewan prohibits all government boards, departments, commissions, 
agencies and Crown corporations from publishing in any manner “any 
information or particulars of the activities of the department, board, com- 
mission, Crown corporation or agency except in the case of an emergency 
where public interest requires the publication of any such information or 
particulars”. (Election Act, s. 229) The measure was introduced in the 1970s 
and has not met with controversy or caused administrative difficulties. The 
Saskatchewan government issues internal guidelines outlining examples 
of ongoing activities exempt from the prohibition and reminds the civil 
service that the phrase “in case of an emergency” in the Act is to be interpreted 
rigidly. 

A similar measure exists in the Manitoba Elections Finances Act, which 
reads, 


56(1) No department of the government of Manitoba and no Crown 

agency shall 

(a) during an election period for a general election, publish or 
advertise in any manner; or 

(b) during an election period for a by-election in an electoral 
division, publish or advertise in any manner in the electoral 
division; 

any information concerning the programs or activities of the 

department or Crown agency, except 

(c) in continuation of earlier publications or advertisements 
concerning ongoing programs of the department or Crown 
agency; or 

(d) to solicit applications for employment with the department 
or Crown agency; or 
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(e) where the publication or advertisement is required by law; or 

(f) where the publication or advertisement is deemed necessary 
by the Chief Electoral Officer for the administration of an 
election. 


The Manitoba Act also provides the opportunity for anyone to file a com- 
plaint with the chief electoral officer if that person believes the prohibition 
on government advertising has been violated. The Manitoba chief electoral 
officer is to provide details of all justified complaints in the annual report 
to the Speaker of the Assembly. 

Because governing parties may be perceived to have an unfair advan- 
tage because of their access to public funds, it is important that measures 
to ensure fairness in electoral competition address this perception. 


Recommendation 1.6.28 


We recommend that all federal government advertising dur- 
ing the election period be governed by the following rules: 


(a) no department of the government of Canada and no Crown 
agency or corporation shall during an election period pub- 
lish or advertise in any manner in the area where the elec- 
tion is held any information concerning the programs or 
activities of the department or Crown agency or corpora- 
tion except 

(1) in continuation of earlier publications or advertisements 
concerning ongoing programs; or 

(2) to solicit applications for employment or to solicit ten- 
ders for goods and services; or 

(3) where the publication or advertisement is required by 
law; or 

(4) where the publication or advertisement is deemed 
necessary by the Canada Elections Commission for the 
administration of an election; and 

on receipt of a complaint, the Canada Elections Commission 
shall consider the alleged violation of these prohibitions, 
investigate the matter if it is deemed necessary, and, if it so 
judges, issue a cease-and-desist order. 


(b 


— 


NOTES 


1. In June 1972, members of the campaign committee to re-elect Richard Nixon 
were caught burgling the offices of the Democratic National Committee. 
Subsequent investigations revealed major violations of election law, notably 
illegal contributions from corporations and foreign nationals, cash contri- 
butions and reporting irregularities. Media revelations and congressional 
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investigations eventually resulted in President Nixon’s resignation. 
(Mutch 1991 RC) 


2. The accused, D.V. Roach, was president of the Ontario Housing Corpora- 
tion Employees’ Union, affiliated as Local 767, Canadian Union of Public 
Employees. 


3. Ina1949 Gallup poll, 78 per cent of respondents who had an opinion agreed 
“there should be a limit on the amount each party can spend in an election 
campaign”; in 1972, the corresponding level of support was 84 per cent. 
(Gallup Report 1972) 


4. Brian Risdon had issued leaflets during a by-election denouncing David 
Crombie, a candidate, for alleged dishonesty as mayor of Toronto in firing 
Risdon from his position as the city’s chief plumbing inspector in 1977. The 
leaflet read, “Crombie Lied ... Is this the kind of man you want in Ottawa??” 
Risdon was found guilty of incurring an unauthorized election expense and 
fined $50. In 1981, Publicis communicateur conseil was found guilty of 
sponsoring six billboards during the 1980 general election in the constituency 
of Langelier. The billboards read, “Oui a Trudeau”. The firm pleaded guilty 
and was fined $600. On the Roach case, see note 2. 


5. Grant MacLaren sought a party nomination in the constituency of 
Vancouver South after the writs were issued for the 1988 election. MacLaren 
spent $4477 on advertisements in five community newspapers distributed 
free of charge. The Supreme Court of British Columbia determined that 
MacLaren was not guilty of an offence against section 214 for the following 
reasons: according to Elections Canada guidelines, the limit in that section 
applies only to notices in the electronic or print media; on the basis of 
section 213 of the Act, the print media (not defined in the Act) are consid- 
ered “periodical publications”; however, because the definition of “periodi- 
cal publication” in the Act stipulates that the latter is “printed for sale” and 
the community newspaper was distributed free of charge, section 214 did 
not apply. (R. v. MacLaren 1991) 


6. The word counts reported here were generously provided by the CBC. They 
are used for illustrative purposes, in the absence of comparable data for 
other networks. The estimates for the length of sound bites are based ona 
consensus that the average number of words per second in a news clip is 
approximately three. The CBC radio show “Commentary” has estimated that 
its speakers average about 2.2 spoken words per second. However, the 
program’s lecture style presentations are slower than normal television dis- 
course, as in interviews, scrums and press conferences. These bring the 
average to about three words per second. 


7. The CRTC does not keep a record of complaints, most of which are received 
by telephone, or of their resolution. The experience of the Legal Division is 
that there have been one or two complaints a day during recent campaigns, 
down from 15 to 20 in the 1970s. The decline appears to be a result of broad- 
casters and candidates becoming more aware of the regulations. Nearly 
all complaints are from candidates and involve allegations of inequitable 
treatment. 


10. 
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The Canadian Election Study 1988 reported that the television advertisements 
placed by the three largest parties had considerable issue content, focusing 
mainly on the free trade agreement, but raising other issues as well. Although 
there was emphasis on the party leaders and a tendency for the spots to 
become more negative as the campaign progressed, the advertisements 
provided a clear sense of the priorities of the parties. Johnston et al. 1991, 

4: 14-17) 


Some recent trends in broadcasting indicate that the free-time broadcasts 
might well have a reasonable degree of audience appeal. At a time when 
North American network audience shares have been declining, Canadian 
news and current affairs programs have recorded significant increases in 
viewing. The audience share for Canadian programming increased by 
nearly 30 per cent from 1984-85 to 1988-89. Information programming, 
mostly news and public affairs, constituted 41 per cent of prime-time 
Canadian viewing in 1988-89. (Ellis 1991, 26-33) The recent Environics 
Media Study survey data indicate that this trend is likely to continue. 
(Adams 1991) If the parties make effective use of the time, it seems likely 
that significant numbers of voters who want to discover the priorities of 
the parties will tune in. 


Television is the dominant medium not only because of its audience appeal 
but also because of its structure. As Johnston and his colleagues note, “If a 
party’s objective is to direct — or redirect — a national campaign then it has 
little choice but to work through television. Of the mass media, only tele- 
vision is sufficiently centralized to have a unidirectional effect on the 
whole electorate.” (1991, 4:4) 


if 


STRENGTHENING PUBLIC 
CONFIDENCE IN THE INTEGRITY 
OF THE ELECTORAL PROCESS 


(y/ 


P INTRODUCTION 

UBLIC CONFIDENCE IN the integrity of the electoral process is essential if 
citizens are to believe that their democratic rights are secured. Their confi- 
dence is affected by many factors. Chief among these is the extent to which 
the public perceives: (1) that the electoral process does not allow undue 
influence through financial contributions to candidates or political parties; 
(2) that the policies and practices of the media in election coverage and 
political advertising curtail undue manipulation of voters; and (3) that elec- 
tions are administered independently and impartially, and the election law 
is enforced effectively and reasonably. 

Electoral law and electoral practices must be responsive to public con- 
cerns, especially for those matters that have given rise to doubts about the 
effectiveness of the current system. Securing public confidence in the inte- 
erity of the electoral process demands a certain degree of state involvement 
and regulation. At the same time, this does not necessarily imply that all 
activities be subject to regulation, that on certain matters there are not alter- 
native ways to ensure the integrity of the electoral system, or that existing 
processes are inadequate. 

In some cases, public confidence in the integrity of the electoral process 
must be balanced by an equally legitimate public interest in democratic rights, 
which may preclude extensive, or indeed any, state regulation. Consequently, 
public confidence may be best enhanced through a combination of regula- 
tion in one area and no regulation in another. In seeking to advance this objec- 
tive of strengthening public confidence in the integrity of the electoral process, 
it is necessary to adopt regulations or new procedures only where these are 
needed and only to the degree required to ensure objectives are met. 


DISCLOSURE 


The Need for Disclosure 

Full disclosure of information on financial contributions and expenditures is 
an integral component of an electoral system that inspires public confidence. 
Essential to enhancing the integrity of the political system are the principles 
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of transparency and public accountability. Full and timely disclosure require- 
ments help remove suspicion about the financial activities of candidates 
and parties by opening the process to public scrutiny. As a spokesperson 
for the Fédération professionnelle des journalistes du Québec said during 
our hearings, “It is essential for the public to know what are the influences 
behind the parties that direct the destiny of the country.” [tr] (Quebec, 
30 April 1990) 

Full disclosure is also essential to the enforcement of laws regulating polit- 
ical finance. Without full disclosure of candidates’ and parties’ campaign 
expenditures, spending limits could not be enforced effectively. Similarly, dis- 
closure of expenditure information provides accountability for the public funds 
that parties and candidates receive directly through reimbursement of elec- 
tion expenses and indirectly through the tax credit for political contributions. 

Disclosure of the size and source of contributions to parties and candi- 
dates decreases the likelihood that contributors of large amounts will try to 
exercise undue influence over elected officials, or that candidates and par- 
ties will accept contributions that might suggest undue influence. In effect, 
there is much validity to the assertion that “sunshine is the best medicine”. 


Current Disclosure Provisions 

The principle of disclosure was first reflected in federal electoral law in 
1874. The Dominion Elections Act of that year required a candidate’s official 
agent to submit a statement of election expenses to the returning officer 
within two months after an election. Those who did not file could be fined 
$20 for every day of default. That Act was amended in 1908 by adding a 
requirement that the official agent also submit a “detailed statement of all 
contributions, payments, loans, advances, deposits or promises of money ... 
made to” the agent for election purposes. The 1920 Dominion Elections Act 
required that the agent also report the names of all persons from whom 
contributions were received. However, these statements did not have to be 
audited and no official was responsible for verifying them. It was thus not 
certain that they represented an accurate record of candidates’ spending 
and contributions to their campaigns. Furthermore, no one had the duty of 
ensuring they were filed, although a Member of Parliament could not take 
his or her seat until the statement was submitted. On average, 48 per cent of 
non-elected candidates did not submit their statements following the six elec- 
tions from 1962 to 1974 inclusive (adapted from Seidle 1980, 149). 

The 1974 Election Expenses Act extended disclosure to registered parties 
and strengthened the reporting requirements then in effect for candidates. 
Registered political parties must submit an audited annual return of the 
party’s receipts and expenses (other than election expenses) to the chief 
electoral officer within six months of the end of the year. The return must 
include the names of all individuals, businesses, trade unions and other 
organizations that contributed more than $100 to the party that year and the 
total amount of contributions from each source during the year. In addition, 
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the report must include the amounts of money spent on the operating 
expenses of the party during the year. 

After a general election, registered parties and candidates must file 
audited post-election returns. Parties’ returns are due six months after the 
election and must detail the parties’ election expenses during the writ 
period. This includes only spending that falls under the statutory defini- 
tion of ‘election expenses’; contributions and other expenses are reported 
in the parties’ annual returns. Candidates’ returns are due four months 
after the election and must include all candidates’ election, personal and 
other campaign expenses, as well as the total amount of money and com- 
mercial value of goods and services contributed to candidates’ campaigns. 
These returns must provide the source and amount of all contributions 
more than $100 in total received by candidates during the writ period. 

Summaries of candidates’ election and personal expenses are published 
in local newspapers after they have been received by the returning officer. 
The returning officer makes the full reports available for public inspection 
for six months after their receipt. After every general election, the chief elec- 
toral officer has published a summary of the parties’ and candidates’ returns 
(although this is not required by law). In addition, the chief electoral officer 
annually distributes a compilation of the registered parties’ yearly returns, 
including the lists of the names of all contributors who gave more than $100 
in the aggregate to each party and the amount of the contributions. 

Disclosure is thus a cardinal principle of the present federal regulatory 
framework for party and election finance. This principle remains funda- 
mental, but steps need to be taken to ensure that it is applied more effectively. 


Broadening Disclosure 
Currently, constituency party associations are virtually unrecognized by 
the Canada Elections Act. Section 232 of the Act requires a candidate of a 
registered party to transfer any surplus after an election “to any local orga- 
nization or association of members of the party in the electoral district of 
the candidate or to the registered agent of the party”; all other candidates 
must transfer any surplus to the Receiver General. The expression “local 
organization or association” is not defined in the Act, however, and there 
is no disclosure of these funds once they have been transferred.! 
Nonetheless, in other respects the financial activities of constituency 
party associations are linked to major elements of the current federal frame- 
work. First, the candidates’ surplus that associations receive may reflect 
the benefit of public funding for candidates — either directly through the post- 
election reimbursement or indirectly through the political contribution tax 
credit. Second, constituency associations often finance campaigns for those 
seeking a nomination as candidate as well as the pre-writ activities of per- 
sons chosen as candidates. Transfers of funds from an association to the 
official agent of a candidate, once an election has been called, must be 
reported, along with the original source of any contribution exceeding $100. 
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However, it is often difficult, if not impossible, to conform to this latter 
requirement; full disclosure is thus not achieved. Third, the associations 
play a role in fund raising between elections. If the donor wishes a tax 
receipt, this is provided by the registered party, and the source and amount 
of any such contribution exceeding $100 must be disclosed in the regis- 
tered party’s annual return. If the donor does not wish a receipt, however, 
the contribution goes to the association without any public disclosure, even 
for contributions exceeding $100. 

A survey of constituency association presidents (Carty 1991a RC) indi- 
cated that candidates’ post-election surpluses are generally transferred to 
constituency associations: 67 per cent of respondents indicated the surplus 
went to the association’s general accounts while 28 per cent reported that the 
surplus went to the association’s trust account.* The same survey included the 
following question: “What is the value of the funds your association cur- 
rently has available to it?” Sixteen per cent of respondents indicated the value 
was between $10 000 and $24 999, 8 per cent between $25 000 and $49 999, 
and 1 per cent more than $50 000. Hence, there is little doubt that some 
associations have accumulated substantial financial reserves. 

Precisely because constituency associations are outside the ambit of 
the present legislation, it is not possible to have an accurate picture of the 
value of the funds they have at their disposal or of the associations’ ongoing 
financial activities. This shortcoming in the current federal framework 
should be corrected. Leaving it as is will undermine public confidence in 
the elements of the regulatory system that have generally functioned well 
and have helped strengthen the integrity of electoral democracy in Canada. 


Improving Disclosure of Financial Information 

Given the limitations of the existing provisions for disclosure of financial 
information, a number of measures would enhance the utility and accessi- 
bility of the system. An effective disclosure system takes into account both 
the potential level of interest in the disclosed information and the way it is 
presented. To achieve openness, adequate information must not only be dis- 
closed but also be arranged meaningfully and in a format that is accessible 
to potential users. 

An important element of an effective disclosure system is timeliness in 
reporting. Currently, it is possible for a contribution to a political party to 
remain publicly unreported for up to 18 months; for example, a contribution 
made in January 1990 need not have been disclosed until early July 1991. 
There are two reasons for this lengthy delay: (1) the 12-month period covered 
by the report; and (2) the six months between the end of the reporting 
period and the latest date the party can submit a report to the chief elec- 
toral officer which, in effect, is the earliest date that all the parties’ reports 
can be released to the public. 

One way of reducing the time between the date a contribution is made 
and the date it becomes public knowledge is to decrease the length of 
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the reporting period. A number of other jurisdictions require more fre- 
quent reporting. In the United States, parties and candidates must report 
twice during non-election years, four times during election years and even 
more frequently just before and after the election. In New Brunswick, reg- 
istered parties and constituency associations must submit full financial 
reports every six months. The administrative and financial burden that fre- 
quent reporting could entail must also be considered, however. A reason- 
able balance should be struck between the need for a shorter reporting 
period and the burden being imposed on those reporting. This can be 
achieved by requiring more frequent reporting of contributions, while 
retaining the present requirement for a full audited return covering all finan- 
cial activities during the year. 


Recommendation 1.7.1 


We recommend that registered parties and registered con- 
stituency associations file an unaudited report of contributions 
for the first six months of the year and a full audited return on 
their financial activities for the entire year. 


As shown in figures 7.1 and 7.2, several Canadian provinces require 
that reports be submitted three or four months after the end of the reporting 
period. Candidates in Canadian federal elections are now required to file 
their post-election returns four months after the election. Considering the 
provincial experience and the extensive computerization that has occurred 
since the requirements were adopted in 1974, the maximum of six months 
between the end of the fiscal year or the end of an election campaign and 
the date when registered parties’ returns must be reported is excessive. A 
three-month deadline is practical and, combined with the recommendation 
that contributions be reported twice a year, would provide considerably 
more timely disclosure. 

As for reporting requirements for the nomination process, we propose 
that, in addition to the obligation under the party’s rules that each nomi- 
nation contestant submit a preliminary report on his or her spending and 
contributions no later than the day of the nomination meeting, each nom- 
ination contestant be required to file a final report with the Canada Elections 
Commission within a month of the nomination meeting. The source of contri- 
butions $250 or more in total would have to be identified. If the nomination 
takes place during the writ period, however, it may be burdensome to 
require that, in the heat of an election campaign, an officially nominated can- 
didate be required to submit his or her nomination financial report within 
a month. The same holds true if the reporting deadline were to fall during 
the writ period. In such cases, the latter report could be filed concurrently 
with the candidate’s post-election report. 
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Figure 7.1 
Comparisons of time between election and when report submitted 
(months) Candidates’ post-election reporting 
8 
6 
4 
2 
: United ~ New Quebec Manitoba Alberta Canada Ontario 
States Brunswick (federal) 
(months) Parties’ post-election reporting 
8 
6 
4 
2 
: United Manitoba New Quebec “Alberta Ontario Canada 
States Brunswick (federal) 


Source: Alberta Election Finances and Contributions Disclosure Act (1978); Canada Elections 
Act (1970); Manitoba Elections Finances Act (1985); New Brunswick Political Process Financing 
Act (1978); Ontario Election Finances Act, 1986; Quebec Election Act (1989); United States 
Federal Election Campaign Act (1971). 
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Figure 7.2 

Comparisons of time between end of reporting period and when report submitted 
(months) Parties’ annual reporting 
8 » 


United Quebec Manitoba Alberta New Ontario Canada 
States Brunswick (federal) 


Source: Alberta Election Finances and Contributions Disclosure Act (1978); Canada Elections 
Act (1970); Manitoba Elections Finances Act (1985); New Brunswick Political Process Financing 
Act (1978); Ontario Election Finances Act, 1986; Quebec Election Act (1989); United States 
Federal Election Campaign Act (1971). 


Figure 7.3 
Comparisons of amount of information reported 


Jurisdiction Name Amount Address Date Employer Occupation 


Canada (federal) X 
Alberta X 
Manitoba X 
Quebec X 

X X 

X X 

X X X X X X 


New Brunswick 
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Ontario 
United States 


Source: Alberta, Election Finances and Contributions Disclosure Act (1978); Canada Elections Act (1970); 
Manitoba Elections Finances Act (1985); New Brunswick Political Process Financing Act (1978); Ontario 
Election Finances Act, 1986; Quebec Election Act (1989); United States Federal Election Campaign Act (1971). 


Similar provisions should apply to leadership contestants. In addition 
to the requirement under the party’s rules that each leadership contestant 
submit a preliminary financial report by the day before the vote to select 
the leader of a registered party, the contestants would be required to 
submit a final report to the Canada Elections Commission within three 
months of the leadership vote. 
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Recommendation 1.7.2 
We recommend that 


(a) no later than three months after the end of the reporting period 
or the election, all financial reports filed by registered polit- 
ical parties, candidates and registered constituency associ- 
ations be submitted to the Canada Elections Commission; 

(b) no later than a month after the nomination meeting, nom- 
ination contestants be required to submit to the Canada 
Elections Commission a report on their spending and contri- 
butions during the nomination period, except if the nomina- 
tion takes place during the election period, or if the reporting 
deadline falls during the election period, in which case the 
candidate be required to submit the report no later than the 
date for submission of his or her post-election report; and 

(c) no later than three months after the day of the vote to select 
the leader of a registered party, leadership contestants be 
required to submit to the Canada Elections Commission a 
final return on their spending and revenue. 


For disclosure to be effective in ensuring openness and discouraging 
undue influence, sufficient information must be included to identify contri- 
butors, whether they are individuals, businesses, unions or other organ- 
izations. In cases of individual contributors with the same last name or 
corporations that give only their corporate registration number, it is impos- 
sible to identify the contributor with certainty. Clearly, a balance must be 
achieved between the public’s right to know and the right to privacy. As 
shown in Figure 7.3, current Canadian federal rules require less information 
about contributions than many provinces or the United States. 

The American Federal Election Campaign Act forbids the use of lists of 
contributors for soliciting contributions or for commercial purposes. To 
enforce this, ‘dummy’ (fictitious) entries may be included to help detect 
illegal use of the lists. If mail that contravenes this provision is received at 
a ‘dummy’ address, an investigation into the use of the lists can be launched. 
(Young 1991b RC) To prevent abuse, the Canada Elections Act should include 
similar rules. 


Recommendation 1.7.3 
We recommend that 
(a) for contributions that must be reported: 
(1) the contributor’s full address (including street address, 


city/town/municipality, province and postal code) and the 
date of the contribution be required; 
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(2) numbered corporations be required to disclose one of 
the following: the name under which the corporation is 
registered provincially, the name that appears on the cor- 
poration’s letterhead, or the names of the directors of the 
corporation as registered with Consumer and Corporate 
Affairs Canada; and 
(3) registered parties, registered constituency associations, 
candidates, nomination contestants and leadership contes- 
tants be required to make their best effort to collect this 
information; 

(b) use of disclosed information for non-election purposes be 
illegal; and 

(c) to enforce this provision, ‘dummy’ entries on lists of 
contributors be permitted. 


The current disclosure provisions of the Canada Elections Act require 
that parties report the source and the total amount of all contributions of 
more than $100 each year. This threshold has remained the same since 1974, 
even though a $100 contribution in 1974 would be worth about $300 in 
1991 dollars. In two provinces, the threshold for reporting political contri- 
butions is higher than the federal requirement: $250 in Manitoba and $375 
in Alberta. The federal law should be updated, while preserving the origi- 
nal purpose of the threshold: to strike a balance between confidentiality 
and the need for sufficient public knowledge to remove suspicion about 
political finance. Confidentiality has particular consequences for certain 
ideological parties, whose supporters might be dissuaded from making | 
relatively small contributions if their name were to be disclosed. Raising the 
threshold for reporting at the federal level would not impair the public’s 
knowledge of contributions that are large enough to be politically significant. 
The source of smaller donations would remain private. 


Recommendation 1.7.4 
We recommend that 


(a) registered parties and registered constituency associations 
report all contributions from any one source totalling $250 
or more in any year; 

(b) candidates, nomination contestants and leadership contes- 
tants report all contributions from any one source totalling 
$250 or more in the reporting period; and 

(c) the Canada Elections Commission review this threshold 
every five years and adjust it accordingly. 


Accuracy is obviously an important element of an effective disclosure sys- 
tem. Although the Canada Elections Act now requires parties’ and candidates’ 
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returns be audited, the auditors are not required to certify that the records 
have been kept according to generally accepted accounting practices. This 
means that auditors lack the mandate to perform a complete audit of the 
party’s or candidate’s financial affairs. We agree with the Canadian Institute 
of Chartered Accountants that financial statements should be prepared accord- 
ing to generally accepted accounting practices. (See, for example, the Canadian 
Institute of Chartered Accountants Handbook (CICA 1991).) This being said, it 
would be reasonable to have somewhat less stringent reporting requirements 
for candidates, associations, nomination contestants, leadership contestants 
and political parties with fairly little financial activity. Accordingly, we rec- 
ommend in Volume 2, Chapter 6, and Volume 3 that, when the income and 
expenses of a candidate, registered constituency association, nomination 
contestant, leadership contestant or registered party are both less than $5000 
during a reporting period, a short-form return may be filed. 

To ensure full accountability, the requirement that parties’ and candi- 
dates’ returns be audited should be extended to returns submitted by regis- 
tered constituency associations and leadership contestants. However, as we 
recommend in Volume 2, Chapter 6, the returns of registered parties, regis- 
tered constituency associations, candidates and leadership contestants would 
not have to be audited if income and expenses during the reporting period 
were both less than $5000. 


Recommendation 1.7.5 


We recommend that as part of any returns they are required to 
file under the Canada Elections Act, registered political parties, 
registered constituency associations, candidates and leader- 
ship contestants submit financial statements prepared accord- 
ing to generally accepted accounting principles and audited 
according to generally accepted auditing standards. 


For disclosure to be most effective, information must be presented in 
a format that makes it easily accessible, understandable and usable. Research 
on the experiences of the U.S. Federal Election Commission, the New York 
City Campaign Finance Board, the Canadian Lobbyist Registry and other 
such bodies suggests that if disclosed information on the financial activities 
of federal parties and candidates were available in formats that made it 
more accessible, such as on-line computer information systems and data 
bases, there would be greater interest in the information and more mean- 
ingful analysis would be available to Canadians. (Young 1991b RC) In its 
report, the Accounting Profession Working Group (Canada, Royal Commis- 
sion 1991a, Part 5, 9) concluded: “The development of an electronic system 
to facilitate the reporting and filing of election finance information is entirely 
feasible and could take many forms.” To assist this process, the Canada 
Elections Commission should develop procedures to computerize filing of 
ongoing and post-election financial reports. 
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Recommendation 1.7.6 
We recommend that 


(a) contribution information be available in computerized for- 
mat and accessible in machine-readable form, and in its 
printed form be arranged alphabetically by category of con- 
tributor and by province; and 

(b) the Canada Elections Commission implement procedures for 
computerized filing of financial returns. 


Elections Canada documents are the primary source of information 
about political finance. Currently, there is no Elections Canada publication 
that summarizes disclosed financial information for the layperson. Moreover, 
existing documents would be more accessible to the public if they included 
contextual information about the regulation of political finance as well as 
the meaning and categorization of the information included. 


Recommendation 1.7.7 


We recommend that the Canada Elections Commission develop 
and publish, annually and after every general election, an analy- 
sis and summary of party and election finance information and 
include contextual information in publications to enhance their 
utility to users. 


Contributions to Members of Parliament 
During our work, some questions were raised about contributions to 
Members of Parliament between elections. At present, there is no legisla- 
tion that requires a Member of Parliament to disclose his or her financial 
interests. However, the Parliament of Canada Act and the House of Commons 
Standing Orders contain provisions that relate to compensation received by 
Members of Parliament in relation to their duties.° 

We were told that, on occasion, a constituency association may assume 
certain expenses incurred by a Member of Parliament. Under our recommen- 
dations for the registration of constituency associations and disclosure of 
their financial activities, such a payment from a constituency association to 
a Member of Parliament would have to be disclosed in the association’s 
annual return; this information would be available for the public to review. 

Disclosure of constituency association finances will not, however, cover 
direct contributions to Members of Parliament. Such contributions should, 
of course, be declared as taxable income. However, to the extent that 
our recommendations will broaden disclosure of the sources of party and 
election finance — including contributions to nomination and leadership 
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contestants — it is inconsistent that Members of Parliament not declare 
publicly all contributions. In the interest of greater openness in the politi- 
cal process, we propose that Members of Parliament be required to abide 
by the same standards of disclosure that apply to registered parties and 
constituency associations. 


Recommendation 1.7.8 


We recommend that the Parliament of Canada Act be amended 
to require Members of Parliament to disclose any contribution 
received in a manner and format that conforms to the require- 
ments in the Canada Elections Act for contributions to registered 
parties and registered constituency associations. 


POLITICAL CONTRIBUTIONS AND UNDUE INFLUENCE 


The Legitimacy of Political Contributions 

Political parties require funds — often in significant amounts — to wage com- 
petitive election campaigns and to finance their activities as ongoing political 
organizations. Similarly, candidates must seek adequate funding for their 
campaigns. Parties and candidates usually rely on contributions from party 
members, supporters and others — for example, business and unions — who 
share their values and policy positions. As our research indicated (Michaud 
and Laferriere 1991 RC), contributors are most often motivated by a com- 
mitment to support the democratic process and the political activities that 
keep this process vibrant. Contributors, through their financial support, 
may help influence the course of public debate and public policy — but such 
influence is both indirect and legitimate. 

On occasion, however, it is asserted that some contributions were made 
with an expectation that they would lead to direct material benefit for the 
donor or that they actually led to such benefit. In these cases, the donor 
can be said to be exerting undue influence, which Ian Greene has defined 
as “an attempt, whether actually realized or not, to influence a candidate 
or party in relation to the electoral process in a way which violates the prin- 
ciple that all citizens have a right to be treated as equals in the design and 
operation of the administrative and policy processes in government”. (1991 
RC) To the degree that contributors to parties and candidates are able to 
exert such undue influence, the integrity of the political and electoral processes 
is jeopardized. Moveover, if such a perception exists, public confidence will 
be undermined. 


Fraudulent Contributions 

In Canada, contributions made in the expectation that special privileges 
will result are illegal. Section 121 of the Criminal Code covers “frauds on 
the government” and applies in particular to persons who make election 
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contributions with the intention of obtaining government contracts. Section 
121(2) states: 


Every one commits an offence who, in order to obtain or retain a contract 

with the government, or as a term of any such contract, whether express 

or implied, directly or indirectly subscribes or gives, or agrees to subscribe 

or give, to any person any valuable consideration 

(a) for the purpose of promoting the election of a candidate or a class or 
party of candidates to Parliament or the legislature of a province; or 

(b) with intent to influence or affect in any way the result of an election 
conducted for the purpose of electing persons to serve in Parliament 
or the legislature of a province. 


Section 121(1)(e) is broader and applies to “frauds on the government” 
resulting from illegal contributions or the equivalent made at any time. It 
stipulates that it is an offence to offer, give or agree to offer or give to “a minis- 
ter of the government or an official a reward, advantage or benefit of any 
kind as consideration for cooperation, assistance, exercise of influence or 
an act or omission” relating to “the transaction of business with or any 
matter of business relating to the government”. An offence against either 
section 121(2) or 121(1)(e) is indictable; in each case the offender is “liable 
to imprisonment for a term not exceeding five years”. 

In addition, under section 119 of the Criminal Code, which is concerned 
with bribery, anyone who “gives or offers, corruptly” to a Member of 
Parliament or of a provincial legislature “any money, valuable considera- 
tion, office, place or employment in respect of anything done or omitted or 
to be done or omitted by him in his official capacity for himself or another 
person” is guilty of an indictable offence. It is also an offence under 
section 119 to accept such a bribe: a Member of Parliament or of a provin- 
cial legislature commits an indictable offence if he or she “corruptly ... 
accepts or obtains” or even attempts to obtain “any money, valuable con- 
sideration, office, place or employment for himself or another person in 
respect of anything done or omitted or to be done or omitted by him in his 
official capacity”. In either case, an offender could be imprisoned for up to 
14 years. 

Based on the 1963 R. v. Bruneau decision, it is a corrupt act fora Member 
of Parliament to accept such a bribe in connection not only with his or her 
legislative duties but also with his or her participation in an “administra- 
tive act of government”. In Bruneau, the MP had accepted $10 000 from a con- 
stituent who wished to sell some land he owned to the federal government 
for a new post office; it was the practice to consult the local MP as to the 
best location. The MP was found guilty and given a suspended sentence 
and probation for two years. On appeal, a sentence of five years imprison- 
ment was substituted. The decision included the following statement: “The 
responsibility of a member of Parliament to his constituency and to the 
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nation requires a rigorous standard of honesty and behaviour, departure 
from which should not be tolerated.” (R. v. Bruneau 1963, 269) 

The significance of these sections of the Criminal Code has been sum- 
marized by Patrick Boyer (1983, 52): 


These provisions of the Criminal Code are widely cast, but the essential 
point is narrow and obvious: individuals, corporations and others need fear 
nothing if their contributions are motivated by a desire to support the 
political processes of the country, but they should be nervous if the motive 
is, baldly, to support their own interests. Political contributions should be 
invested with a spirit of altruism. When they originate with a corrupt 
intent, the Code is offended. 


The intent of the Criminal Code in relation to political contributions is 
clear. Even so, the importance of fully respecting these provisions cannot 
be understated; nor can the importance of ensuring that all those active in 
political life are fully aware of the intent of the law and the consequences 
of deviating from it. For although the Criminal Code is one of Canada’s most 
fundamental laws, many of those who enter politics are not fully aware of 
the details of the sections summarized above. Since the Election Expenses 
Act came into effect, political parties have distributed materials and held 
training sessions with candidates and official agents to explain the law and 
guidelines on the control and reporting of election expenses. This has helped 
bring about a common understanding of these matters among the key par- 
ticipants in election campaigns. Bearing in mind the importance of 
the Criminal Code provisions relating to fraudulent political contributions, 
parties should ensure executive officers, candidates, official agents and, 
indeed, all their members are fully informed about these provisions. 


Recommendation 1.7.9 
We recommend that 


(a) in training sessions and guides or manuals for candidates, 
agents and executive officers, political parties explain sec- 
tions 119 and 121 (and successor sections) of the Criminal 
Code relating to bribery and fraudulent payments, as well 
as the relevant penalties for offenders; and 

(b) sections 119 and 121 of the Criminal Code be included in 
the code of ethics of each political party. 


Contribution Limits 

At the federal level in Canada, the regulation of party and election finance 
is based on spending limits for parties and candidates, augmented by pub- 
lic funding and disclosure. Spending limits are intended to ensure fairness 
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in the electoral process. When paired with public funding, the result is a cap 
on the amount of money a party or candidate will need to raise from private 
contributions. For example, in the 1988 general election, candidates’ election 
expenses were limited, on average, to $46 900; a candidate wanting to spend 
close to the limit and who expected to qualify for reimbursement thus had 
to secure some $23 000 from various sources. In addition, disclosure of the 
size and source of political contributions allows the public to decide whether 
any donation or class of donations might raise concerns of undue influence. 

Regulatory systems based on contribution limits, on the other hand, 
are not primarily concerned with the amount of money spent, but with 
preventing undue influence by eliminating donations whose size and/or 
source might make them suspect. In the absence of spending limits, the 
dynamics of campaigns, particularly competitive ones, inescapably lead 
to rapid escalation in costs, creating pressure for additional funds. In such 
situations, the relation between donors and fundraisers may require close 
scrutiny, and such systems often must rely on disclosure procedures that 
are considerably more rigorous and timely than systems based on spending 
limits. For example, at the federal level in the United States, during the 
period from the twentieth day to 48 hours before an election, contributions 
of $1000 or more must be reported to the Federal Election Commission 
within 48 hours. 

Given the concerns of some interveners who appeared before us, we 
examined the necessity and desirability of adopting limits on the size and/or 
source of contributions to political parties and candidates. 


Size of Contributions 

The argument for limiting the size of contributions is based on the view that 
contributors may gain undue influence by contributing to political parties 
and candidates an amount that is significant in absolute or relative terms. 
Consistent with this view, a Member of Parliament who raised $50 000 in 
seeking election would be more susceptible to undue influence if that money 
came from two sources giving $25 000 each, than if that money came from 
50 donors giving $1000 each. Hence, limits on contributions ensure that 
donations are relatively small, thereby reducing the opportunity for undue 
influence by one or a few contributors. 

A survey of the 1988 Canadian general election indicates that, as a rule, 
candidates’ campaigns did not rely on large contributions: contributions of 
$1000 or more accounted for less than 20 per cent of the total revenue of can- 
didates of the three largest parties. Such contributions represented 19.4 per 
cent of the total revenue of Progressive Conservative candidates, 18.4 per 
cent for New Democratic Party candidates, and 15.0 per cent for Liberal 
candidates (see Table 7.1). Of all contributions of $1000 or more, almost 
60 per cent were exactly $1000 and nearly 80 per cent were less than $2000. 
Only eight contributions to candidates were greater than $10 000, the largest 
of which — $29 021 — was contributed by a candidate to his own campaign. 
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Table 7.1 
Value of contributions of $1 000 or more to candidates, as a percentage of total revenue, 
1988 federal election 


Category of contributor PC Liberal NDP 

$ % $ % $ % 

Individual 1 158 810 8.1 558 589 6.3 343 165 6.0 
[3 928] [1 894] [1 163] 

Business 1779 959 13:0 943 630 8.7 59 176 1.0 
[6 034] [3 199] [201] 

Union 0 0.0 3 000 0.0 858 360 11.4 
[0] [10] [2 910] 

Total 2 938 770 19.4 1 505 219 15.0 1 260 701 18.4 
[9 962] [5 102] [4 274] 


Source: Padget 1991 RC. 
Note: Numbers in brackets are the average value per candidate. 


Some of the largest contributions to candidates were made by candidates’ 
family members. (Padget 1991 RC) 

Bearing in mind the need to run nation-wide campaigns and an ongoing 
organization, the definition of what constitutes a large contribution has to 
change when considering the funding of political parties. In 1988, contri- 
butions of $10 000 or more from corporations accounted for 26 per cent of total 
revenues for the Progressive Conservative Party and 22 per cent for the 
Liberal Party. (Stanbury 1991 RC) Only six corporations gave $100 000 or more 
in 1988, the largest being a contribution of $136 500 to the Progressive 
Conservative Party from Agra Industries Limited; the largest donation 
from a corporation to a political party thus represented about one-half of 
one per cent of the incumbent party’s total revenue that year. 

Large contributions from individuals are even less important as a share 
of total party revenue. In 1988, contributions of $2000 or more from indi- 
viduals accounted for 11.3 per cent of the total value of contributions to 
the Progressive Conservative Party and 7.9 per cent of contributions to the 
Liberal Party; only 14 individuals contributed more than $10 000 to the 
three largest national parties that year. The largest contribution from an 
individual — $103 000 — was made to the New Democratic Party by Irene 
Dyck, and the largest donations to the Progressive Conservative and Liberal 
parties from individuals were $40 000 each. 

The largest single contribution in 1988 was just over $1 million; it was 
made to the New Democratic Party by the Canadian Labour Congress. 
Contributions exceeding $10 000 from trade unions accounted for 11 per cent 
of total contributions to the New Democratic Party in 1988. 

Even in an election year, then, donations of $10 000 or more have not 
accounted for more than a quarter of total party revenues. Largely because 
of reforms introduced in 1974 and subsequent developments in fund raising, 
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smaller donations, particularly from individuals, represent a much greater 
share of private party funding. Thus, while some may have a perception 
to the contrary, there are few instances in Canadian candidate and party 
financing where a contribution’s size relative to total revenue would rea- 
sonably give rise to suspicion that a donor may acquire undue influence. 

Four Canadian provinces limit the size of contributions to parties and 
candidates. In two provinces, contribution limits were at the centre of the 
initial reform legislation. In its report, the Ontario Commission on the 
Legislature (Camp Commission) recommended contribution limits as a 
way of ending “the substantial dependence of our political parties upon 
the substantial contributions of a few”. (Ontario Commission on the 
Legislature 1974, 31) Limits on the size of political contributions were adopted 
as part of the 1975 Election Finances Act; the legislation also included limits 
on advertising spending during elections by candidates, parties and con- 
stituency associations. In 1977, Alberta adopted legislation modelled on 
the Ontario Act, but without any form of spending limits. (Barrie 1991 RC) 

In 1977, Quebec instituted limits on both the size and source of contri- 
butions. The maximum annual contribution from any one elector is $3000 
for each political party (this is not increased in an election year, so any con- 
tributions to candidates count against that limit). Quebec had adopted 
spending limits in 1963, and these were retained when this reform was 
introduced in 1977. New Brunswick’s 1978 Political Process Financing Act 
was modelled closely on Quebec's 1977 legislation. (Mellon 1991 RC) However, 
New Brunswick’s legislation does not confine the right to make political con- 
tributions to electors; the maximum annual contribution from any one 
source was $9000 but in 1991 was changed to $6000 for each political party. 

In both Ontario and Alberta, there are annual limits on contributions 
to parties and constituency associations in non-election years: in Ontario, 
$4000 to each registered party and $750 to any constituency association, with 
an aggregate of $3000 to constituency associations of each registered party; 
in Alberta, the corresponding limits are $15 000, $750 and $3750. In both 
provinces, increased contributions are allowed in election years: contribu- 
tors may double their contributions to each registered party and may con- 
tribute additional amounts to candidates. In Ontario, the latter limit is $750 
to any candidate, up to an aggregate of $3000 to the candidates of each 
registered party; in Alberta, contributors may also give $1500 to any can- 
didate, with a maximum of $7500 to the candidates of each registered party. 
Ontario’s regulatory regime was modified in 1986 by the adoption of com- 
prehensive spending limits; Alberta continues to have no spending limits. 

The regulation of political finance at the federal level in the United States 
relies strongly on limits on the size of contributions. There are differing limits 
on the amounts individuals may contribute to candidates, party commit- 
tees and political action committees (see Table 7.2). A contribution from an 
individual to a single candidate, for example, is limited to $1000, although 
a contribution to a candidate may be made both for the primary and 
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subsequently to his or her election campaign. But the U.S. regulatory sys- 
tem is much more complex than this suggests and sums above $1000 can 
be channelled in regulated and unregulated ways to assist a candidate. 

For example, an individual may donate five times as much money — 
$5000 — to a political action committee (PAC) as to a candidate’s committee, 
and the PAC in turn may donate up to $5000 to a given candidate (Table 7.2). 
Moreover, although individuals are limited to $25 000 per year in total con- 
tributions to candidates, candidate committees, national parties, PACs or 
other committees, PACs themselves are not subject to any such limit. Thus, 
while PACs may not contribute over $5000 to any one candidate, many are 
able to contribute to hundreds of candidates. As a result, PACs have come 
to provide an increasing share of candidate revenue — approximately 
32 per cent of total contributions to Congressional candidates in the last 
two U.S. federal elections. Of the $150 million PACs provided to Congressional 
candidates in 1990, more than three-quarters went to incumbents. (Federal 
Election Commission 1991c) 

We noted that many reform proposals in the United States to dimin- 
ish reliance of Congressional candidates on the PACs often include provi- 
sions for increased public financing. Although Congressional campaigns 
(House and Senate) do not benefit from public funding, presidential 
campaigns do. Public funding accounted for approximately half the total 
spending by both Republican and Democratic presidential election cam- 
paigns in 1988. Payments from the Presidential Election Campaign Fund 
to candidates totalled $159.7 million in 1988. (Federal Election Commission 
1990, 12) Each of the two major parties has been assigned $10.6 million in 
public funding for the 1992 presidential nominating conventions; each of 
the two major party nominees is to receive $53 million in public funds for 
the general election, and additional public funding will be provided through 
matching grants during the primaries (these amounts will be adjusted in 
early 1992 when the 1991 cost-of-living adjustment (COLA) becomes avail- 
able). (Federal Election Commission 1991a) According to Herbert Alexander, 
“were that money not available, presidential candidates would likely be 
forced to do what congressional aspirants already are doing: pursue more 
PAC money”. (1991 RC) 

“Soft money” contributions, channelled through state and local party 
organizations, are not covered by federal limits on the size and source of funds 
or by reporting requirements. While soft money is not purported to be spent 
on federal election campaigns, it is spent on activities such as voter registra- 
tion and ‘get out the vote’ drives, which can assist federal candidates. In 1988, 
soft money expenditures on behalf of the Bush and Dukakis campaigns were 
approximately $22 million and $23 million respectively, and there were 
nearly 400 contributions of $100 000 or more. (Alexander 1991 RC) According 
to a recent study by the American Centre for Responsive Politics (Goldstein 
1991a), during the 1989-1990 Congressional election cycle, more than 
$25 million in soft money was collected by the Democratic and Republican 
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national committees, including 40 contributions of $100 000 or more. During 
the first six months of 1991, the major Democratic and Republican national 
party committees collected $14.7 million in soft money. (Goldstein 1991b) 


Table 7.2 
U.S. federal contribution limits 
To national To any other Total 
party committee? committee contributions 
per calendar per calendar per calendar 
Contributions from To candidate’ year? year year 
Individual $1 000 $20 000 $5 000 $25 000° 
per election* 
Multicandidate committee® $5 000 $15 000 $5 000 No limit 
per election 
Party committee $1 000 or $5 000’ No limit $5 000 No limit 
per election 
Republican or Democratic $17 500 Not applicable Not applicable Not applicable 
senatorial campaign to Senate 
committee, or the candidate per calendar 
national party committee, year in which 
or a combination of both candidate seeks 
election 
Any other committee $1 000 $20 000 $5 000 No limit 
or group® per election 


Source: Reproduced from Federal Election Commission 1986. 


'The candidate limit covers all contributions made by one donor to a candidate committee and to an 
unauthorized single-candidate committee supporting the same candidate. This means, for example, that 

if an individual contributes $500 to a candidate in connection with the primary election, that same contributor 
may give no more than $500 to an unauthorized single-candidate committee supporting the same candidate 
in the primary election. 


2For purposes of this limit, each of the following is considered a national party committee: the party’s national 
committee, its national House campaign committee and its national Senate campaign committee, provided 
they are not authorized by any candidate. 


3Calendar year extends from January 1 through December 31. 


4Each of the following elections is considered a separate election: primary election, general election, runoff 
election, special election and party caucus or convention which has authority to select the nominee. 


5Individual contributions intended for specific candidate count against the donor's annual limit for the year in 
which the election is held. All other individual contributions count against the annual limit for the year in which 
the contribution is made. 


6A multicandidate committee is any committee with more than 50 contributors which has been registered for 
at least 6 months and, with the exception of State party committees, has made contributions to 5 or more 
Federal candidates. [A political action committee (PAC)] may qualify as a multicandidate committee. 


7Limit depends on whether party committee is a multicandidate committee. 


8O0ther committees may include [a PAC] not qualified as a multicandidate committee; group includes an 
organization, partnership or group of persons. 


The increased importance of soft money is linked to the dynamics of the 
U.S. political system. In the absence of comprehensive mandatory spend- 
ing limits, it is difficult to prevent spending from escalating, particularly in 
highly competitive campaigns. U.S. candidates thus have a greater need 
for private contributions than their Canadian counterparts. This is reflected 
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in the differences in campaign spending in the two countries. In the 1988 
United States Senate elections, the spending of the five candidates who ran 
the most expensive campaigns averaged US$3.36 for each state resident 
18 years of age or over.’ In contrast, during the 1988 Canadian election, the 
election expenses of the five candidates who spent the greatest percentage 
of their spending limit averaged $0.95 per voter. The high cost of campaigns 
means U.S. Congressional candidates and their staff spend an inordinate 
amount of time and energy fund raising. Members of the U.S. Congress 
who participated in our Canada—United States Campaign Reform Symposium 
at the John F. Kennedy School of Government were explicit on this matter 
and concurred with the following assessment: 


Except for the exceptionally wealthy, raising political money has become 
a throbbing headache that drains vital time and energy from the job of 
governing. This chore leaves many members part-time legislators and 
full-time fund-raisers. (Smith 1988, 155) 


The experience at the federal level in the United States during the past 
15 years indicates that, despite extensive regulation, including ongoing 
disclosure, enforcement remains an onerous task. New channels for money 
have been found — some of them outside party and candidate organiza- 
tions. This process has been fed by spending pressures, and in 1988 even 
the presidential election saw considerable ‘soft money’ spending outside 
the statutory spending limit. 


Table 7.3 
Estimated number of contributions to candidates exceeding provincial contribution limits, 
1988 federal election 


Maximum allowed* PC Liberal NDP Total 

$ N % N % N % N % 
1 500 (Ont.) 405 0.75 214 0.61 240 0.98 859 0.75 
2 250 (Alta.) 207 0.38 115 0.33 139 0.57 461 0.40 
3 000 (Que.) 87 0.16 51 0.14 95 0.39 238 0.20 
9 000 (N.B.) 5 0.009 2 0.006 9 0.037 16 0.014 


Total number of indivi- 
dual, business and 
union contributions 54183 100 35 336 100 24 447 100 113 966 100 


Source: These findings are derived from a data base of all contributions of $1 000 or more reported in the 
election expense returns of all 885 candidates of the Progressive Conservative, Liberal and New Democratic 
parties. 


“Contribution limits at time of 1988 election. A candidate in an Ontario election may receive a maximum of 

$1 500 from one source: $750 directly from a contributor and $750 indirectly via the constituency association. 
The aggregate maximum during election years in Alberta is $2 250: $1 500 directly from a contributor and 
$750 indirectly via the constituency association. In Quebec and New Brunswick, contributors are limited to 
$3 000 per party and $9 000, respectively, in total contributions each year. In Quebec, only qualified voters 
may make political contributions; this limit on source was not considered in the above table. 
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In contrast, comprehensive spending limits, as in the Canadian case, help 
check the demand for political contributions. While parties and candidates 
may often have to work hard to finance their campaigns, no one may spend 
more than the limit; they know therefore that the need for fund raising will 
not spiral out of control as a result of spending pressures. Thus, while spend- 
ing limits serve an important purpose in themselves, that of encouraging 
fairness in the electoral process, they also lessen the need to garner huge 
financial reserves and — in the heat of the campaign - to call on those whose 
motives might be questionable. Even so, a regulatory regime may combine 
spending and contribution limits, as in Quebec, Ontario and New Brunswick. 
It is important, however, to assess the potential impact and dynamics of 
such a step at the federal level. 


Table 7.4 
Estimated vaiue of contributions to candidates affected by provincial contribution limits, 
1988 federal election 


Maximum allowed" PC Liberal NDP Total 

$ $ % $ % $ % $ % 
1 500 (Ont.) Wik 1 tes 319 884 = 5.0 484922 13.4 (362041 O71 
2 250 (Alta.) 320 247 = 3.0 192730 3.0 334706 9.3 853683 4.1 
3 000 (Que.) 200617 = 1.9 126:633 ome20 243709 68 570959 28 
9 000 (N.B.) 41485 0.4 21021 003 25 o0aer 0.7, 87870 0.4 


Total value of indivi- 
dual, business and 
union contributions 10 778580 100 6355141 100 3609986 100 20743707 100 


Source: These findings are derived from a data base of all contributions of $1 000 or more reported in the elec- 
tion expense returns of all 885 candidates of the Progressive Conservative, Liberal and New Democratic parties. 


Note: The amounts shown represent the value of federal contributions that exceeded each of the provincial 
limits. This is the amount of revenue that would have been lost had the indicated limits been imposed at 
the federal level. 


“Contribution limits at time of 1988 election. A candidate in an Ontario election may receive a maximum of 

$1 500 from one source: $750 directly from a contributor and $750 indirectly via the constituency association. 
The aggregate maximum during election years in Alberta is $2 250: $1 500 directly from a contributor and 
$750 indirectly via the constituency association. In Quebec and New Brunswick, contributors are limited to 
$3 000 per party and $9 000, respectively, in total contributions each year. In Quebec, only qualified voters 
may make political contributions; this limit on source was not considered in the above table. 


Based on 1988 data, our research estimates that the application of con- 
tribution limits at any of the levels that now apply in four provinces would 
have had a minimal impact on the financing of the campaigns of federal can- 
didates. More than 99 per cent of all contributions to candidates of the three 
largest parties in 1988 were under the strictest provincial limit (Ontario) of 
$1500 (Table 7.3). Moreover, such limits would have only slightly diminished 
the financial base of most candidates because only a small fraction of the 
total value of contributions exceeded the provincial limits. NDP candidates 
together would have lost 13.4 per cent of their revenue from these sources 
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if a contribution limit of $1500 had been in place, and candidates of the 
Progressive Conservative and Liberal parties would have lost an average 
of 5.4 and 5.0 per cent, respectively (Table 7.4). The higher limits imposed 
by Alberta, Quebec and New Brunswick would have had even less impact 
on contributions to candidates. 


Table 7.5 
Estimated number of contributions affected by provincial contribution limits, 
largest federal parties, 1988 


Maximum allowed" PC Party Liberal Party NDP Total 
$ N % N % N % N % 
3 000 (Que.) 888 1.34 478 1.26 55 0.05 1 421 0.63 
8 000 (Ont.) 336 ~—s_:0.50 207 ~—s(0.54 21 0.02 564 = 0.25 
9 000 (N.B.) 322. 0.47 191 0.50 19 0.02 532 0.23 
30 000 (Allta.) 53 0.08 28 0.07 dione (0:00 86 0.04 


Total number of indivi- 
dual, business and 
union contributions 67 926 100 37 888 100 120 669 100 226 483 100 


Source: This table is derived from a data base of all contributions by individuals, business and trade unions of 
$2 000 or more to the Progressive Conservative, Liberal and New Democratic parties in 1988. 


*Contribution limits at time of 1988 election. In Quebec, electors may contribute up to $3 000 a year to a 
political party. Contributions to a party in Ontario during any year are limited to $4 000, with an additional 

$4 000 permitted during a campaign period. In New Brunswick only individuals, corporations and trade unions 
may contribute up to $9 000 a year. During the campaign period in Alberta the contribution may not exceed 
$30 000 to each registered party less any amount contributed to the party in that calendar year. In Quebec, only 
qualified electors may make political contributions; this limit on source was not considered in the above table. 


As for the financing of the largest federal parties in 1988, nearly 99 per 
cent of contributions to the Progressive Conservative and Liberal parties 
were under the most restrictive provincial limit (Quebec) of $3000; an even 
greater share of contributions to the NDP was under this limit (Table 7.5). (In 
Quebec, only qualified voters may make political contributions; this limit on 
source was not considered in the analysis reported here.) As a proportion of 
the total value of contributions, provincial limits would have had a much 
greater effect on party revenue than on candidate revenue. For example, 
Ontario’s election-year limit of $8000 would have diminished each of the 
largest parties’ total contributions by about 20 per cent (Table 7.6). 

This research indicates that, unless the limit for contributions to politi- 
cal parties were set at a relatively high level (as in Alberta), a limit would 
significantly affect the financing of federal parties. As Volume 1, Chapter 5 
notes, there are fluctuations in the ability of each of the larger parties to raise 
funds for competitive election campaigns and its ongoing operations. 
Although such fluctuations are bound to recur, as the parties’ fortunes shift 
from time to time, we must be attentive to the potential impact of reforms — 
particularly if they would result in the parties devoting a smaller share of 
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resources to non-election activities. In this context, our conclusion is that 
limits on the size of contributions to federal political parties would run 
counter to our objective of strengthening the parties as primary political 
organizations. 


Table 7.6 
Estimated value of contributions affected by limits on contributions to 
the three largest federal parties in 1988 


Maximum allowed* 


PC Party 


$ % 
7 465 053 30.42 
4660917 18.99 
4329577 17.64 
1274272 5.19 


Liberal Party 


$ % 
4140 937 31.36 
2696579 20.12 
2 453 593 18.58 
741003 5.61 


NDP 


$ % 


Total 


$ % 


1 469 896 13.58 
1309 315 12.09 
1 288 687 11.90 
1104055 10.20 


13 075 886 26.92 
8 626 811 17.76 
8071856 16.62 
3119330 6.42 


Total value of indivi- 
dual, business and 


union contributions 24542036 100 13 203 007 100 10 825 286 100 48 563279 100 


Source: This table is derived from a data base of all contributions by individuals, business and trade unions 
of $2 000 or more to the Progressive Conservative, Liberal and New Democratic parties in 1988. 


The amounts shown represent the value of federal contributions that exceeded each of the provincial 
limits. This is the amount of revenue that would have been lost had the indicated limits been imposed at 
the federal level. 


*Contribution limits at time of 1988 election. In Quebec, electors may contribute up to $3 000 a year to a 
political party. Contributions to a party in Ontario during any year are limited to $4 000, with an additional 

$4 000 permitted during a campaign period. In New Brunswick, only individuals, corporations and trade unions 
may contribute up to $9 000 a year. During the campaign period in Alberta the contribution may not exceea 
$30 000 to each registered party less any amount contributed to the party in that calendar year. In Quebec, only 
qualified electors may make political contributions; this limit on source was not considered in the above table. 


However, it might be argued, based on the data reported above, that a 
limit on the size of contributions to candidates would have little impact on 
the financing of campaigns but could serve as a form of insurance against 
attempts to exercise undue influence. A large contribution to a candidate 
represents a greater share of the latter’s revenue than a large contribution 
to a national party, and a candidate thus might be seen as beholden to the 
donor. In addition, research on candidate financing in the 1988 election 
indicates that incumbent Members of Parliament, and ministers in partic- 
ular, receive a greater number of larger contributions than do other candi- 
dates. (Padget 1991 RC) According to this argument, contribution limits 
would limit the degree to which any candidate would rely on, and perhaps 
be influenced by, larger donations. 

Bearing in mind the parties’ structures and sources of finance, it would 
be very difficult to ensure the intent of such a limit was fully respected 
unless a similar limit applied at the national party level. For example, polit- 
ical parties routinely fund the campaigns of at least some of their candidates. 
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Unless transfers from the national level were themselves subject to limit, 
grants to candidates would be derived at least in part from contributions 
to the party that were not subject to limit. In addition, large contributions 
intended for individual candidates could be ‘sanitized’ by being channelled 
through the party’s coffers. In either case, the original source of candidates’ 
funds would be obscured. In the case of the New Democratic Party, larger 
donations from the Canadian Labour Congress could be replaced by mul- 
tiple smaller donations from local branches. The fact that the Canadian 
Labour Congress makes substantial contributions to the New Democratic 
Party is public and widely known. The standing of this party as a legiti- 
mate participant in our political and electoral process is not questioned by 
Canadians. Given this situation, it is difficult to understand what would be 
gained by outlawing such a contribution and forcing it to be subdivided 
among participating unions. If the public became convinced that the intent 
of limits on contributions to candidates’ campaigns could not be realized, 
public confidence in the integrity of the electoral process would be weakened, 
not strengthened. 

Our assessment of this issue must also be seen in relation to our rec- 
ommendations for improved disclosure requirements, which are more 
timely and complete than those that exist in any province. We recommend 
that disclosure requirements be broadened to cover registered constituency 
associations, as well as nomination and leadership campaigns. We also pro- 
pose that, twice a year, registered parties and constituency associations 
report on contributions, including the date each was received, and that 
their reports be filed within three months of the end of the reporting period. 
This would cut in half the maximum time between the date any contribu- 
tion above the threshold is made and the date when information about it 
would be available. These reforms will mean greater transparency and 
allow the public to have a more complete and timely picture of the sources 
and pattern of political contributions in Canada. 

In light of these recommendations, the problems in adopting limits on 
the size of contributions and the absence of any compelling evidence (as indi- 
cated in tables 7.3 to 7.6) that the number and value of large contributions 
to federal parties and candidates raise serious concerns about undue influ- 
ence, we do not recommend introducing statutory limits on the size of 
political contributions at the federal level. 


Recommendation 1.7.10 


We recommend that the Canada Elections Act not impose lim- 
its on the size of contributions to registered political parties, 
registered constituency associations, candidates, nomination 
contestants and leadership contestants. 
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Contribution Sources 

Laws governing who may make contributions to political parties and can- 
didates reflect an understanding of who is considered to have a legitimate 
right to participate in the political process. During our public hearings, 
some interveners argued that only individuals should be allowed to make 
political contributions, on the basis that only they have the right to vote. 
Other interveners argued that business, unions and other organizations 
have a legitimate role to play in the public arena and therefore should not 
be prevented from making contributions. 

Canada has a long history of collective action. Individuals combine 
their resources in an array of organizations to achieve goals they share. 
Among these organizations are business, labour unions and interest groups, 
all of which have a stake in the political future of the country. Many of these 
groups have traditionally participated in the political system by providing 
financial support to parties and candidates. 

Their financial participation has sometimes been questioned, however. 
This was the case early this century: the 1906 and 1907 parliamentary ses- 
sions “were among the most scandal-ridden on record” (Canada, Committee 
on Election Expenses 1966, 18); in addition, Canadians felt the effects of 
the scandal in the United States concerning secret insurance company 
financing of the 1904 Republican presidential campaign. (Mutch 1991 RC) 
In 1908, Parliament passed legislation” banning contributions to political 
parties from corporations. In 1920, this was extended to contributions from 
any “unincorporated company or association and any incorporated company 
or association” — the purpose being to exclude union donations. However, 
in the absence of enforcement or disclosure requirements for parties, neither 
ban was effective. During the mid-1920s a number of Members of Parliament 
began a campaign against the provision and in 1930 it was repealed. 

The Committee on Election Expenses (Barbeau Committee) considered 
the possibility of limits on the source of contributions and decided against 
recommending their adoption. The Committee suggested that public fund- 
ing, including income tax deductions for political contributions, would 
lessen “reliance on special interests”, and recommended strengthening dis- 
closure requirements, which it considered “indispensable if the electorate is 
to have confidence in the democratic system”. (Canada, Committee on 
Election Expenses 1966, 34-35) 

Since the adoption of the 1974 reforms, individuals have come to play 
a significant role in the financing of federal political parties. During the 
1985-88 election cycle, the Progressive Conservative Party received 
47.7 per cent of its total contributions from individuals and 52.3 per cent from 
business; the corresponding proportions for the Liberal Party were 
44.7 and 55.1 per cent respectively. During the same period, contributions 
to the New Democratic Party from individuals accounted for 74.7 per cent 
of total contributions, compared with 22.3 per cent from unions. This reflects 
the degree to which the 1974 Election Expenses Act has been successful 
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in changing a system that was once largely funded by corporate and 
union interests to one that is based on significant financial support from 
individuals. 

As for the participation of business, there has also been a change since 
adoption of the Election Expenses Act. The pattern of party financing prior 
to those reforms was summarized by K.Z. Paltiel (1977, 6): “The main 
sources of funds needed to finance the activities of the dominant Liberal and 
Conservative parties are the centralized corporate industrial and financial 
firms headquartered in Toronto and Montreal. These business givers may 
be counted in the hundreds rather than in the thousands, and are iden- 
tified with the largest firms in the financial and industrial sectors of the 
country.” 

W.T. Stanbury has analysed the current pattern of contributions from 
leading corporations. (1991 RC) He found that, in 1988, contributions from 
the corporations in the Financial Post 500 accounted for 14.2 and 18.9 per cent 
of contributions from business to the Progressive Conservative and Liberal 
parties, respectively; these contributions represented 7.6 and 8.9 per cent 
of the total contributions to the two parties. In addition, Revenue Canada 
data indicate that smaller businesses and corporations are considerably 
more likely to make a political contribution than are larger corporations; in 
1988, 1.2 per cent of smaller businesses (those eligible for the small business 
income tax deduction) claimed a deduction for political contributions but 
only 0.3 per cent of larger corporations did so. 

Despite the major changes in the sources of party funds since 1974, 
there are those who argue that only voters should be allowed to contribute 
financially to parties and candidates. One such advocate of limits on the 
source of contributions was Francois Gérin, Member of Parliament, who 
proposed limiting political contributions to voters: 


“Financement populaire” will reduce the risk of using political activity 
for personal ends and, in particular, will hand back political parties to 
those who are the ultimate source of power: their members and their elec- 
tors. [tr] (Brief, 1990, 3) 


The Chairman of the Royal Bank of Canada, Allan Taylor, in a speech 
given on 26 February 1991, argued that corporate funding of political parties 
does not contribute to the continuing democratization of and popular par- 
ticipation in politics. While acknowledging that national political parties are 
“expensive to run”, he suggested that limits on both the size and the source 
of contributions be considered. 

As part of its system of financement populaire, Quebec limits the source 
of contributions. Legislation was introduced in 1977 by the Lévesque gov- 
ernment, whereby only eligible electors may make political contributions. 
Some have questioned the degree to which the spirit of Quebec’s legisla- 
tion is fully respected. During our hearings, Raymond Garneau, a former 
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member of the National Assembly and of the House of Commons, made 
the following observation: 


As for excluding those other than electors, it seems to me — and | have 
lived in this milieu for quite a while — it is much more a smokescreen than 
a restraint or true solution to the issue of morality that is so often raised. 
Everyone knows how easy it is for a political party or anyone else to evade 
that restriction. [tr] (Montreal, 10 April 1990) 


The Chamber of Commerce of Metropolitan Montreal suggested 
that full disclosure would be preferable to a limit on the source of political 
contributions: 


We believe the most important element is the fullest possible disclosure 
of the sources of the funds of candidates and political parties. It is 
perhaps more important to ensure such transparency than to opt for a 
limitation on the sources of financing that could risk opening the door to 
contributions whose origin was obscured in various ways. [tr] (Montreal, 
10 April 1990) 


The United States, at the federal level, has had extensive experience in 
restricting the source of political contributions. In fact, the United States is 
the only democratic country that attempts, at the national level, to confine 
to individuals the right to make political contributions. Corporations have 
been prohibited from giving to candidates in the United States since 1907. 
Contributions from labour unions were banned temporarily in 1943, and 
the ban was made permanent in 1947. 

While corporations and labour unions cannot contribute directly to 
candidate committees, as noted above many donate soft money to the parties, 
which can in turn benefit candidates through spending on their behalf in 
states where there is little regulation of campaign finance. According to 
Robert Mutch, an authority on campaign finance reform in the United 
States, soft money is: “Unlimited in amount, unrestricted as to source, and » 
completely untouched by the Act that supposedly regulates federal cam- 
paign funding”; and in his view, “soft money is the most effective way yet 
to evade the FECA [Federal Election Campaign Act]”. (1988, 191) 

Moreover, the effectiveness of the ban on donations from corporations 
and unions has been called into question by the activities of political action 
committees (PACs). There are two principal kinds of PACs. Organizations, 
including corporations and labour unions, may establish a “connected” 
PAC, which the law refers to as a “separate segregated fund”, and the spon- 
soring organization is permitted to use its own funds to establish and 
administer the PAC, and to cover solicitation costs. A corporate PAC may 
regularly seek voluntary contributions only from its executive and admin- 
istrative personnel, and shareholders, as well as the families of any of these 
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(together these groups constitute the ‘restricted class’ of a corporation). 
The restricted class of a labour organization includes its members, its exec- 
utive and administrative personnel, and the families of both groups; a labour 
PAC may solicit this restricted class at any time. However, twice yearly a cor- 
poration and its PAC may solicit (in writing) contributions to the PAC from other 
employees, including members of a labour organization, and their families. 
Similarly, twice a year the PAC of a labour organization that represents mem- 
bers employed in a corporation may solicit the corporation’s employees who 
are not members of the labour organization (including executive and adminis- 
trative personnel), shareholders and the families of both groups. (Federal 
Election Commission 1986, 9-10) 

In contrast, a “nonconnected” PAC, referred to as a “political commit- 
tee” in the law, is not affiliated with any sponsoring organization, and must 
cover its fund raising and administrative costs from contributions. These 
groups, which are often focused on a single issue, are not limited to fund 
raising from a restricted class. 

In the 1990 election cycle, PACs contributed a total of $149.9 million to 
Congressional candidates. Business PACs provided $56.6 million, or 38 per cent 
of all PAC money, compared with $33.6 million or 22 per cent for labour PACs. 
Many of these business and labour PACs each gave several million dollars in 
contributions to various candidates. Nonconnected PACs, which represent 
one-quarter of the more than 4000 PACs at present, contributed $14.7 million 
or 10 per cent of all PAC money. (Federal Election Commission 1991c) 

While PACs are subject to ongoing disclosure of their finances, their role 
has been criticized. For some, contrary to the restrictions that remain in the 
law, PACs have legitimized the involvement of corporations and labour 
unions in the financing of candidates and parties. Other critics argue that 
the U.S. regime of contribution limits has not increased the participation of 
individual contributors but has instead led to greater reliance of Con- 
gressional candidates on PACs, particularly those tied to business or labour. 
According to Herbert Alexander (1991 RC), “PACs have served to increase 
the role of special interests in the political process”. 

In Canada, the suggestion to ban political contributions from all sources 
other than voters raises a number of questions. One of the most funda- 
mental is the compatibility of such a ban with the Canadian Charter of Rights 
and Freedoms. During our hearings (Quebec, 30 April 1990), Patrice Garant 
of the Faculty of Law, Université Laval, indicated the courts have deter- 
mined that the Charter right to freedom of expression does not apply only 
to individuals. Bearing in mind the test of proportionality the Supreme 
Court of Canada has set, he questioned whether a total ban on contributions 
from other sources would withstand a challenge under the Charter and 
suggested the government would have to prove that the objectives of such 
legislation could be achieved only by such a severe restriction. If the objec- 
tive of limits on contributions is to eliminate undue influence, how can one 
contend that $3000 contributed by a qualified voter who is a professional 
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engineer is devoid of any such influence whereas the same amount con- 
tributed by his or her firm would represent undue influence? This issue 
was also addressed by Howard McConnell of the Faculty of Law, University 
of Saskatchewan, who expressed the view that “corporations and associa- 
tions are just an aggregate of individuals” and noted that the Supreme 
Court of Canada has determined “that combinations of individuals could do 
together whatever an individual could do singly”. (Saskatoon, 17 April 1990) 

Canadians tend to support the view that business, unions and groups 
have a legitimate claim to participate in the political process. In our atti- 
tudinal survey, 62 per cent of respondents said they thought corporations 
should have the right to give money to political parties. Support for unions 
having this right was at 49 per cent, while 62 per cent indicated they thought 
interest groups should be allowed to make political contributions. (Blais 
and Gidengil 1991 RC, Table 4.4) A number of witnesses who addressed 
this question during our hearings shared these views. According to Denise 
Falardeau, National Vice-President of the Progressive Conservative Party, 
“the small neighbourhood business also has the right to participate in the 
democratic process”. [tr] (Chicoutimi, 1 May 1990) 

In addition, some Canadians who belong to unions choose to participate 
in the activities of the New Democratic Party in that capacity, and this is 
reflected in the party’s structure. For example, the NDP constitution provides 
15 seats on the Federal Council to trade unions affiliated with the party. 
Delegate positions at leadership conventions are reserved for members 
representing affiliated unions; these delegates accounted for 18.4 per cent 
of those who attended the party’s 1989 leadership convention. (Archer 
1991a RC, Table 1.1) Since the NDP’s link with unions is public knowledge 
and is reflected in the party’s structure, it is not inconsistent that unions 
be allowed to provide financial support to the party. 

A further question is whether contributions from individuals, by their 
nature, are less likely to be associated with undue influence than contri- 
butions from other sources. The implicit assumption behind the arguments 
in favour of limiting the source of contributions is that a larger donation from 
a businessperson or a professional in his or her personal capacity would not 
represent potential undue influence, but such a donation from his or her busi- 
ness or firm would. In the case of a small business or a professional firm, 
the distinction between the owner or partner and the business is a moot 
point, and an attempt to ban donations from the business or firm itself 
would not prevent the owner or partner from making political contribu- 
tions. In either case, the interests in question — whatever their motives — would 
find expression within the political process. In Quebec, corporate execu- 
tives and owners of businesses must give in their own name. Even so, they 
may be inclined to support their preferred party by making contributions 
at or near the limit. Indeed, in 1989, the year of the last provincial election, 
more than half of all contributions of $2000 or more to the Parti libéral du 
Québec were exactly $3000, and contributions of $3000 represented 19.3 per 
cent of the total value of contributions to the party. 
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Finally, a ban on political contributions from business and unions might 
well mean this money would be channelled elsewhere. In the United States, 
the funding of the political process has been radically altered by the rise of 
PACs. While the differences between the two countries must be kept in 
mind, there is a risk that if business and unions were excluded from making 
political contributions to parties and candidates, they would give greater 
financial support to interest groups and other organizations. Indeed in the 
context of the debate on the Canada-uU.S. Free Trade Agreement, a number 
of corporations and unions made significant contributions (some as large 
as $250 000) to the umbrella organizations on either side. Moreover, some 
corporations were able to claim their contributions as business expenses and thus 
as a deduction from income tax. (Canada, Revenue Canada, Taxation 1989) 
In so doing, the corporation could well have gained a greater tax benefit than 
if it had made a similar contribution to a registered party or candidate, for 
which it could claim a tax credit not greater than $500. This may help explain 
the drop of $262 000 in the total value of tax credits claimed by corporations 
for 1988 compared with 1984 (see Table 5.21 in Chapter 5). 

Canadian organizations with a stake in the political future of the coun- 
try should not be prevented from supporting parties and candidates who 
share their policies and values, provided the public has full opportunity 
to be informed about these financial activities. Nor should an incentive be 
created to channel funds from these organizations to groups outside the 
party system. 

We reiterate that our recommendations for strengthening disclosure 
requirements will lead to greater transparency in this area. Based on our 
assessment of experience in other jurisdictions, our commitment to strength- 
ening parties as primary political organizations and our concern that legit- 
imate contributions not be diverted from political parties, we do not rec- 
ommend the introduction of statutory limits on Canadian sources of political 
contributions at the federal level. 


Recommendation 1.7.11 


We recommend that the Canada Elections Act not impose a ban 
on political contributions from business, trade unions or other 
organizations, except as noted in recommendation 1.7.12. 


We emphasize that our recommendations on the limits and sources of 
contributions pertain to the advisability of imposing statutory limits. Indi- 
vidual parties, constituency associations, candidates, nomination contestants 
or leadership contestants may wish to impose restrictions on the size of 
contributions they will accept or their source, and, in our opinion, it is very 
much their right to do so. In fact, the credibility of such internal party poli- 
cies would be strengthened by the implementation of our recommendations 
on political finance. 
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Contributions from Foreign Sources 

At present, the Canada Elections Act does not ban contributions from foreign 
sources. There is no reason to believe that contributions from foreign sources 
now pose a problem in Canada. In fact, research has demonstrated that 
foreign-owned corporations are less likely than Canadian-owned corpo- 
rations to make political contributions to federal parties in Canada, and 
that contributions from foreign-owned corporations tend to be smaller than 
contributions from domestic corporations. (Wearing and Wearing 1990) 

However, the challenges Canada faces will increasingly have an inter- 
national dimension. Issues such as international competitiveness, national 
sovereignty and the global environment will assume higher priority on 
the national agenda. The time has come, therefore, to consider whether 
individuals, corporations and unions who do not belong to the Canadian 
polity should be allowed to participate in our electoral process through 
contributions to parties and candidates. 

Contributions from foreign sources are banned in many jurisdictions. U.S. 
electoral law prohibits contributions from “foreign nationals”, which includes 
non-citizens, unless they have permanent residence in the United States, as 
well as foreign governments, foreign political parties and businesses orga- 
nized under the laws of or having their principal place of business in a 
foreign country. Foreign nationals may not establish a political action committee. 
In France, contributions to legislative candidates from foreign legal entities and 
foreign states are not allowed. German electoral law forbids any contribu- 
tions exceeding DM1000 (about $800 Canadian) from foreign sources. 

Four Canadian provinces have restrictions on contributions from out- 
side the province. In Quebec, only eligible voters may make contributions, 
thereby precluding contributions from outside the province, except from 
those eligible electors living outside Quebec. The Ontario Election Finances 
Act, 1986 states that parties and candidates must not “knowingly accept 
contributions from any person normally resident outside Ontario, from any 
corporation that does not carry on business in Ontario or from a trade union” 
that does not hold bargaining rights for employees in Ontario. Similarly, in 
Alberta, corporate or union contributions from outside the province are pro- 
hibited. In New Brunswick, only unions with bargaining rights in the 
province and corporations that carry on business in the province may donate. 

We believe that participation in Canadian elections should be restricted 
to people and organizations that have a legitimate interest and stake in the 
future of the country. 


Recommendation 1.7.12 
We recommend that 


(a) political contributions from foreign sources be banned and 
that foreign sources be defined as: 
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(1) any individual who is not a Canadian citizen, permanent 
resident or landed immigrant; 

(2) any corporation that is foreign controlled, and that a cor- 
poration be considered foreign controlled if a majority of 
its voting shares are held by residents of foreign countries 
or by corporations that are foreign controlled; 

(3) any trade union that does not hold bargaining rights for 
employees in Canada; and 

(4) any foreign political party or government; 

(b) the law provide that recipients of a contribution must show 
due diligence in seeking to ensure that a contribution is not 
from a foreign source; and 

(c) if it is determined that a contribution was from a foreign 
source, the recipient be required to return it; if this is not pos- 
sible, the contribution be remitted to the Receiver General 
for Canada. 


Income Tax Check-offs 

As a result of the reforms introduced in 1974 and changes in the parties’ 
fund-raising methods, contributions from individuals now represent a sig- 
nificant share of their revenue (see tables 5.12 to 5.14). Even so, only a small 
proportion of Canadians — not more than 2 per cent — make political contri- 
butions, and steps should be taken to broaden individual participation in 
the financing of federal political parties. This could be achieved through an 
income tax check-off or surcharge. The federal government and some state 
governments in the United States have used this approach in the past 15 years. 
An income tax check-off allows taxpayers to assign a small payment from 
government funds to a party (or candidate) of their choice or to a common 
fund that is then divided among the parties; this does not increase the 
amount of taxes owing. With a surcharge, taxpayers indicate that they wish 
to add a set amount to the total taxes owing; where the revenue from the 
surcharge is not automatically transferred to a common fund, taxpayers 
can also indicate which party is to receive the designated amount. 

The tax check-off at the federal level in the United States allows each 
taxpayer to designate $1 of general treasury funds to the Presidential Election 
Campaign Fund (those filing joint returns may designate $2). Payments 
from the fund are authorized by the Federal Election Commission and have 
been used since 1976 to subsidize presidential primary and general election 
candidates, as well as the parties’ nominating conventions. The participa- 
tion rate (percentage of tax returns indicating $1 or $2 designations) has 
varied from a high of 28.7 per cent in 1981 to a low of 19.8 per cent in 1989. 
(Federal Election Commission 1991b) Table 7.7 reports participation rates 
for various income tax check-off and surcharge programs at the state level. 
The rates for check-offs have reached 35-40 per cent (in New Jersey and 
Hawaii, for example), but no state with a surcharge has reported a partic- 
ipation rate higher than 2 per cent (see also Nassmacher 1991). 
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Table 7.7 


Tax check-offs and surcharges in selected U.S. states, approximate participation rates 
(per cent) 


State Surcharge Check-off 


Alabama 1-2 - 
Arizona 0.50 = 
California 0.20 == 
Hawaii _ 30-45 
Idaho i 20 
Kentucky — 8.4 
Maine 1 — 
Massachusetts 1.9 — 
Michigan — 3.) 
Minnesota = 1g-1/ 
Montana 1-2 = 
New Jersey _— 35-40 
North Carolina 0.30 125 
Source: Royal Commission Research Branch staff collected this information through telephone conversations 
in May 1991 with representatives of the various agencies responsible for collecting state taxes. The data are 
approximate because few states maintain detailed breakdowns of the amounts involved. An exception to this 
is Massachusetts, which publishes a Report on the Limited Public Financing System for Statewide Campaigns 


in Massachusetts. |n addition, some states do not keep separate records of those who use these provisions 
through joint returns (in most states either one or both spouses may use the funding provisions). 


Table 7.8 


Projected cost of Canadian income tax check-off 
(dollars) 


Participation rate* 
% $1 check-off $2 check-off $5 check-off 


20 3 307 612 6 615 224 16 538 060 
30 4961 418 9 922 836 24 807 090 


Source: Royal Commission Research Branch. 
*Based on number of Canadian taxpayers for 1988. 


Table 7.8 shows the projected total revenue for a Canadian check-off 
of $1, $2 or $5 at participation rates of 20 per cent and 30 per cent (which 
approximate the lowest and highest rates for participation in the check-off 
at the federal level in the United States). With a 20 per cent participation rate, 
a $2 check-off would cost the treasury $6.6 million annually. If this amount 
had been divided among the parties represented in Parliament after the 
1988 election in proportion to their share of the popular vote, they would 
have received the following amounts each year: Progressive Conservative 
Party, $2 976 851; Liberal Party, $2 183 024; and New Democratic Party, 
$1 455 349. 
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An alternative would be to follow the U.S. surcharge principle by insti- 
tuting a voluntary political check-off: taxpayers would have the option of 
adding a set amount to their income tax payable as a political contribution 
to a registered party. 

In Table 7.9, estimates are provided for such a voluntary check-off based 
on levels of $1, $2 and $5 and participation rates of 2 and 5 per cent. With 
a 2 per cent participation rate, a.$2 voluntary check-off would provide 
$1.65 million in annual revenue. If this amount had been divided among 
the parties represented in Parliament after the 1988 election in proportion 
to their share of the popular vote, they would have received the following 
amounts each year: Progressive Conservative Party, $744 212; Liberal Party, 
$545 756; and New Democratic Party, $363 837. 

The revenue from the check-off could be transferred to a single fund and 
then allocated to the parties according to a statutory formula or the rec- 
ommendation of the Canada Elections Commission. The former procedure 
might not be flexible enough to accommodate newly registered parties, 
particularly if the formula were tied to past election results, while the latter 
could be criticized for leaving the decision to the Commission’s discretion. 
A preferable option would be to have the names of the registered political par- 
ties printed on income tax returns so taxpayers could indicate which party 
was to receive the specified amount. This would allow any newly registered 
party to be added to the list on the tax return for the subsequent year. 


Table 7.9 


Projected revenue from a Canadian voluntary political check-off 
(dollars) 


Participation rate* 


% $1 check-off $2 check-off $5 check-off 
2 330 761 1 653 806 3 307 612 
5 826 903 4 134515 8 269 030 


Source: Royal Commission Research Branch. 


“Based on number of Canadian taxpayers for 1988. 


Such a check-off would place no additional burden on the treasury, apart 
from some administrative costs. With a voluntary political check-off, more 
Canadians might be encouraged to make a small financial contribution to the 
political process. While the individual amounts would be small, if 5 per cent 
of taxpayers participated, the proportion of Canadians making a political 
contribution of some form would more than double and the additional revenue 
to the parties would not be insignificant. 

An alternative measure to increase the participation of Canadians in 
financially supporting political parties would be to allow taxpayers to make 
a political contribution to a registered political party by way of their federal 
income tax return and to receive the tax credit for the tax year in question. 
Political parties would have an incentive to contact potential supporters and 
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to inform them of the benefits of the tax credit at the time of year when tax- 
payers are most likely to be influenced by this information. 

We propose that this provision be limited to individual taxpayers and 
to contributions up to and including $100. Although the degree to which this 
measure would be used by taxpayers and thus the cost to the federal treasury 
in tax revenue foregone are difficult to predict, it is reasonable to conclude 
that it would increase political contributions without significantly increasing 
the cost to the federal government. Given the Canadian experience with the 
tax credit for political contributions, this option has the advantage of build- 
ing on the existing system and encouraging larger contributions than a vol- 
untary political check-off would provide. The credit claimed for such con- 
tributions would of course count against the $550 maximum that will continue 
to apply to tax credits claimed for political contributions in that year, if any. 

Contributions made in this way would be transferred to each registered 
party by the Receiver General. These contributions would be anonymous. 
Thus, no question of undue influence could arise. The principle of disclo- 
sure, therefore, would not be undermined by the requirement of confiden- 
tiality under the Income Tax Act. 


Recommendation 1.7.13 
We recommend that 


(a) individual taxpayers be allowed to make a political contri- 
bution not exceeding $100 to a registered political party 
when filing their federal income tax returns and to claim 
the tax credit for that fiscal year; and 

(b) the Receiver General forward to each registered political 
party an amount equal to the political contributions made 
under this procedure without revealing the names of the 
individual contributors. 


PUBLICATION OF OPINION POLLS DURING ELECTION CAMPAIGNS 


Introduction 
Because they are presented as ‘scientific’, published opinion polls raise 
issues of public confidence in the integrity of the electoral process. Notwith- 
standing their claims to scientific validity and accuracy in representing the 
views of all potential voters, opinion polls are susceptible to many forms 
of error and misrepresentation. The apparent precision of the data they 
report fails to reflect the fact that they are estimates of the distribution of 
opinion at a given time. Yet their apparent authority gives them considerable 
influence over the conduct of campaigns and the choices made by voters. 
As our public hearings demonstrated, the publication of opinion polls 
during election campaigns is controversial.° The proponents of regulation 
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presented three main arguments: that opinion polls, because of their author- 
itative presentation, have undue influence on election campaigns; that they 
can be erroneous or misleading and, indeed, subject to deliberate manipu- 
lation; and that they are often presented without proper qualifications and 
with insufficient technical information to permit an assessment of their 
credibility. The defenders of published campaign polls argued that there is 
no evidence of significant influence, that polls are reasonably reliable within 
their technical limits, and that they are simply a more systematic form of 
opinion-gathering than methods traditionally used by journalists. 

Our research demonstrates that polls do have measurable effects on 
the conduct of election campaigns and the choices voters make, that there 
remain technical and ethical problems in the reporting of polls, despite the 
standards of the major polling firms, and that the influence of the scien- 
tific polls is distinct from that of other forms of reporting public opinion. 

Polls provide useful information to voters, information that is more 
reliable than other estimates of public opinion. As sources of information 
about the voting preferences and issues that concern other citizens, they 
are a great improvement over the guesses of journalists and pundits. Because 
Canadians use the information contained in published polls to make their 
voting decisions, there is no justification for limiting or impeding their 
access to this relevant information. The 1988 Canadian Election Study found 
that “polls penetrated deeply into the electorate”; between 70 and 80 per 
cent of decided voters reported being aware of poll results. Johnston et al. 
1991, 7-11 and Figure 7-5)’ 

[The proliferation of polls, especially if they are published with appro- 
priate technical explanations, has two positive consequences [First, given 
their very nature, the only correct method to ascertain whether the results 
are accurate is to compare them with other polls taken during the same 
period] [Hence, the publication of many polls is the best guarantee voters 
will ever have that the information published is a true reflection of current 
opinions]®[Second, Canadians will realize that all polls are not equall{A 
prohibition on publication would prevent people from learning how to 
separate the good from the bad and hence leave them more susceptible to 
manipulation over timelfT here is, therefore, no good reason to prohibit the 
publication of polls during election campaigns] 

Wass are, however, good reasons to oblige news organizations that 
publish opinion polls during election campaigns to meet certain require- 
ments in order to ensure high standards in the preparation and reporting 
of such a powerful information source} To promote high standards and pre- 
vent perceptions of undue influence, we suggest a blackout period at the 
end of the campaign, timely disclosure and accessibility of methodological 
information, and the development of a professional organization of public 
opinion pollsters in Canada that has a code of ethics. 

Although many estimates of public opinion are described as opinion polls, 
most do not qualify in the strict sense of the term. Unrepresentative phone-in 
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surveys or mail-in questionnaires, haphazard street interviews, or “hamburger 
polls” obviously do not meet the standards required of a public opinion poll. 
Their characteristics usually make it easy, however, for voters to assess their 
credibility. Opinion polls that claim scientific validity must be based on the 
responses of a representative sample of a defined population. We define an 
“opinion poll” here as a survey of the public based on a scientific random sam- 
ple that purports to be representative of a defined population, such as all 
Canadian residents, eligible voters or voters in a defined region or constituency. 


The Effects of Published Opinion Polls 

Although the industry in general has become highly professional since 
public polling was introduced in Canada in 1941, the incidence of technically 
deficient and poorly reported polls is still substantial. In recent elections, 
there have been instances of misleading polls, some because of technical 
errors and others because of partisan misrepresentation. There have even 
been allegations of fraudulent polls, where the data were said to have been 
fabricated to counter a poll showing the opposition in the lead{ Such fbogus” 
pollsjand the more common misrepresented poll have been released to the 
media in many democracies. (Cantril 1991, 67; Worcester 1991, 199; Hoy 
1989, 189-202) It is the willingness of the media to report such polls that 
makes them significant and troublesome. 

[An example of an allegedly “phantom” poll was released in Newfoundland 
four days before the 1989 provincial election] Contrary to two other polls 
released earlier in the campaign showing the Conservatives with a 6- to 
11-point lead, this “poll” indicated that the Liberals had a 3.5-point edge) 
[The poll received front page newspaper coverage, even though the news 
release about the poll lacked virtually all methodological information and 
cited unspecified “external data” provided by an unnamed “major national 

olling organization”. (Liberal Party of Newfoundland and Labrador 1989) 
Given that on election day there was a mere 1 per cent difference in the 
popular vote between the two parties, the effect of the publication of this 
poll arguably helped determine the election result fin a subsequently pub- 
lished book, Liberal Party workers are said to have admitted that the poll 
was fabricated. (Hoy 1989, 2023}[Phantom polls are detrimental to the integrity 
of the electoral process and have prompted us to recommend a regulatory 
framework designed to create deterrents to their publication] 

[Notwithstanding the frequent assertion of pollsters that their data have 
minimal influence on voters, recent research provides strong support for 
the proposition that published opinion polls can significantly influence 
campaigns and voters[|Michael W. Traugott surveyed research in the United 
States and concluded that, despite the methodological difficulties involved, 
there is a wide range of documented effects on the public. (1991, 45-46)[He 
cited several studies that demonstrate real but limited effects on voter choice 
(enough to swing a close election)| Albert H. Cantril, in a study for the 
National Council on Public Polling (NCPP) in the United States, reached a 
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similar conclusion: “Although their impact should not be overestimated, 
bandwagon effects can no longer be dismissed as unproven.” (1991, 216)} 
[Traugott (1991) also noted that polls published late in the campaign have 
the most influence on voting and can depress turnout) 

[The bandwagon effect refers to the tendency of some voters to back the likely 
winner, reinforcing the frontrunner’s initial advantagel|Using a daily tracking 
survey during the 1988 federal campaign, Richard Johnston and his colleagues 
found evidence that poll results produced a modest bandwagon effect.? (1991, 
8:14fin a series of quasi-experiments, Edouard Cloutier and his colleagues 
found clear statistical evidence of a bandwagon effect] (Cloutier et al. 1989) 

[Recent Canadian research supports the conclusion that published cam- 
paign opinion polls create the conditions for a “politics of expectations” 
that includes both strategic voting and bandwagon effects. (Johnston et al. 
1991, 8:8-11; Blais et al. 1990){For individual voters, strategic voting involves 
considering the prospects of winning when making the voting choice fin 
making a strategic choice, a voter might cast her or his ballot for a second- 
choice candidate, either because the preferred candidate was thought not 
to have a realistic chance to win or because the second-choice candidate 
might have a better chance to defeat a disliked candidata[Strategic voting 
is increasing in Canada, as three-party races become more common and 
poll results more readily available 10fVoters have every right to expect that 
the poll results are scientifically valid when they make such choices} 

[in election campaigns, the indirect effects may be as important as the 
direct influence on voters} [The influence of polls on campaign news cover- 
age is clea fThe increase in actual reports on poll results is outstripped by 
their use to frame coverage of the campaign itself|{Party strategists complain 
that it is difficult to make up ground in a campaign once the media have 
decided, on the basis of the polls, that a particular party is no longer a viable 
contender T he polls can sometimes be misleading if there is a lag between 
the final interviews and the publication of the results, as there often is 
(Fletcher 1988, 1990; Traugott 1991) In the United States, Ken Bode of “NBC 
News” observed that virtually every major election story on the network 
news in 1988 was influenced by poll results. (Cantril 1991, 4) In Canada, the 
proportion of television news reports that mentioned polls increased from 
16 per cent of all election items in 1980 to 30 per cent in 1988. (Fletcher 1990, 

.4) In short, the argument that published polls do not influence voter choice 
or affect the conduct of campaigns is simply untenable. 


Reporting of Polls 

In addition to problems of misleading or incomplete reporting, many media 
reports of poll results omit technical information that professionals and 
academic experts could use to assess their credibility and, hence, alert the 
public to any serious deficiency.!! Guy Lachapelle found that although 
technical information was often missing from news reports on the 22 national 
polls published during the 1988 campaign, reports of the 37 local and 
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regional polls he examined were even more likely to be deficient in this 
respect. (1991 RC) It is the latter polls that are likely to increase in number 
most rapidly in future elections. !? 

Established pollsters such as Burns W. Roper and Robert Worcester 
worry that the usual emphasis in poll reports on margin of error misleads 
the public. As Roper put it: “The media have overstressed sampling error 
and understressed the most important and considerably greater sources of 
error” (quoted in Cantril 1991, 120). Most media reports state that the poll 
is “accurate within +3 per cent, 19 times out of 20”. This formula gives the 
impression that sampling is the primary, if not the only, source of error. 
Such reporting not only understates the difficulty of achieving a good sam- 
ple but also underestimates the importance of other sources of error, such 
as question wording, question order, level of public information, non- 
response rate and fluidity of opinion.'8 

In Canada, although a number of bills have been introduced to ban or 
regulate the publication of opinion polls during provincial elections, only 
British Columbia has had a ban. In 1939, a provision was added to the 
Elections Act (s. 103) banning the taking of “any straw vote” after the issuance 
of the writ for an election. This provision, which effectively banned polling 
of all kinds, was repealed without fanfare in 1982. (Lachapelle 1991 RC) 

The Comité des sondages of the Regroupement québécois des sciences 
sociales mounted a campaign for regulation in Quebec in 1977. The group, 
made up of academics specializing in opinion surveys, was concerned about 
the possibility that misleading polls would be published during the expected 
referendum on sovereignty association. They formulated guidelines for 
public opinion polling and recommended several key regulations. (Comité 
des sondages 1977) Among the most important was a recommendation 
that the broadcasting orfpublication of any poll be accompanied by methodo- 
logical information that would allow the public to judge its quality and 
reliability; that technical information about published polls be accessible on 
request; and that a polling commission be established with a mandate to 
verify the reliability and validity of polls published or broadcast during 
election periods. The efforts did not lead to legislation but the academics 
involved continue from time to time to comment on the methodological 
soundness of published polls. (Lachapelle 1991 Rc) 


Comparative Experience ; 
The concerns outlined here are not unique to Canada. Recent studies of 
polling in the United States (Cantril 1991) and Great Britain (Worcester 
1991) have expressed concern about published opinion polls and called for 
measures of self-regulation and disclosure. Among the 20 countries exam- 
ined in our research, three ban publication of opinion polls during cam- 
paigns and a number of others have blackout periods, ranging from the final 
48 hours before the vote to as long as 90 days. Only France has a full-scale 
regulatory agency, a commission that receives and investigates complaints, 
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requires polling organizations to register and deposit technical information, 
and enforces a seven-day blackout. Despite this commission, media report- 
ing of polls remains a source of controversy in France. (Lachapelle 1991 RC) 

In Great Britain, the polling industry has responded to concerns about 
polling raised in Parliament and elsewhere by embarking on an ambitious 
plan to improve the level of professional conduct among pollsters and the 
media. In 1987, the major pollsters reconfirmed their adherence to the guide- 
lines of the World Association of Public Opinion Research and committed 
themselves to making public their methodology and publishing a guide 
for journalists. (Lachapelle 1991 RC) Nevertheless, according to Robert 
Worcester, technically deficient polls are still published and journalists still 
frequently misrepresent poll results. (1991, 181-93) 

In the United States, the National Council of Public Polls and the Ameri- 
can Association of Public Opinion Research (AAPOR) have long-established 
codes and are considering mechanisms for adjudicating complaints. AAPOR 
was founded in 1947 in the belief that the marketplace was inadequate to 
protect the public interest with respect to opinion polls. In Cantril’s view, 
competition and the need for credibility are important incentives for high 
standards among pollsters but the issues are too complex: “Left to its own 
devices, the market alone will not sustain attention in the research com- 
munity and among consumers of research to issues of reliability, validity 
and responsible reporting.” (Cantril 1991, 175) The technical nature of opin- 
ion polling makes it too difficult for citizens to make such an assessment. 
Growth in the number of published opinion polls diminishes the influence 
of any single poll and promotes professional standards. The best way to 
check the reliability of a poll is to compare it with others (at least until the 
election results come in). Competition is a necessary but not sufficient con- 
dition for high professional standards. 

Some jurisdictions now require that methodological information be 
disclosed even for private polls once their data enter the public domain. 
Like those in France, poll results in Belgium and New York state, with spec- 
ified technical information, must be deposited with a designated agency. 
The New York regulations require that the methodology of private polls 
be made public if their results become public. (Lachapelle 1991 RC) 


(Blackout Provisions 

[A strong case can be made for prohibiting the publication of polls during 
the blackout period just before voting da¥[This is done in many countries 
and some news organizations voluntarily adhere to a blackout}!4{Such a 
prohibition reduces the impact of a last-minute poll, to which parties and 
candidates often cannot respond Perhaps more important, it combines 
with the advertising blackout that has been in place since 1936 to provide 
voters with a period for reflection at the end of the campaign to assess the 
parties and candidatesf[Such a prohibition was supported by a number of 
pollsters and others at the public hearings, 
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Exit Polls 

[A blackout provision would also effectively prohibit the publication of the 
preliminary results of exit polls, a prohibition that received general support 
at our public hearings, workshops and seminars] Exit polls are surveys 
taken by asking voters as they leave the polling place how they voted. Polls 
of this kind provide useful information for journalists and scholars — and 
for voters themselves — because, if properly conducted, they provide a good 
basis for assessing the reasons for the election result. With their decisions 
fresh in their minds, respondents to exit polls are able to provide a good 
account of the reasons for their voting choice. 

There are, however, two primary reasons for prohibiting the publication 
of exit polls until after the close of voting. In addition to the legitimate con- 
cern that the publication of predicted outcomes before the polls close may have 
bandwagon or depressed turnout effects, the use of such polls before the end 
of the voting period does not meet the minimum standards of a scientific 
survey: the sample of the voters cannot be representative. Certain segments 
of the population tend to vote at specific times; if exit polls do not sample 
voters throughout the voting period, poll results cannot be representative. 


Recommendation 1.7.14 


We recommend that the publication or announcement of opinion 
polls be prohibited from midnight the day preceding election 
day until the close of all polls on election day. 


The central purpose of disclosure requirements is to ensure that the method- 
ological information needed to provide an informed critique of an opinion 
poll is readily available][Systematic disclosure would provide voters with 
some measure of the credibility of published opinion polls and would 
increase the number of voters able to make such assessments (The major 
benefit of disclosure, however, is that it would contribute to informed debate 
about poll results and methods] Errors in polls are usually not obvious. 

ith disclosure, those with a stake in the results, as well as other experts, 
could assess and challenge the validity of survey results¥Their assessments 
and ensuing debate would filter back into the media and thus contribute 
to a better informed and more aware electorate}}® 


ao of Technical Information 


Disclosure in Published Reports 

Because methodological information is of interest to a small proportion of 
citizens, the National Council on Public Polling in the United States has sug- 
gested that only a basic minimum of information be provided in news reports 
themselves. (Cantril 1991, 169) Pollsters believe that such information 
should be presented not only in primary reports, when a news organization 
is reporting on its own poll, but also in secondary reports on private polls 
or polls first published elsewhere. Many pollsters and some journalists 
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argue that ethical journalism requires that a certain minimum of basic infor- 
mation be provided. As Benjamin Bradlee of The Washington Post put it: 
“Just as you attribute to the maximum extent possible in a news story, you 
should explain the technicalities of your poll. If you are asking people to 
believe you, you should be able to show them why you should be believed” 
(quoted in Cantril 1991, 165). If accuracy is a major concern, and it has pride 
of place in most codes of journalistic ethics, then appropriate reporting of 
poll results should be considered a high priority. A news story on a poll 
can only be as accurate as the poll itself. 


Figure 7.4 
Technical information reported with published opinion polls: The Globe and Mail 


Question: Now thinking a moment only about the four major parties — the New Democrats, the Liberals, 
the Progressive Conservatives and the Reform Party — are there any of these parties that you would 
definitely not vote for? 


July ’90 Oct. 90 April 91 
Liberal 16 22 20 
Progressive Conservative 40 47 37 
New Democratic Party 28 20 26 
Reform Party N/A N/A 17 
Bloc quebécois N/A N/A 6 
None of them 4 3 3 
No 10 12 t2 
Not sure/don’t know 6 7 5 


The Globe and Mail— CBC news poll was designed by journalists from the two sponsoring organizations, with 
interviews conducted by Canadian Facts, the largest and oldest survey organization in Canada. 


The results were obtained from 2 202 telephone interviews with Canadians aged 18 or over (excluding residents 
of the Northwest Territories and Yukon). Of that total, 1 057 were with residents of Quebec and 1 145 were with 
residents of the.rest of Canada. The poll used a plus-digit sampling method, in which a representative sample 

of numbers was selected from telephone directories and a constant value added to the numbers. This ensured 
that both listed and unlisted telephone numbers wouid be included. Interviews took place between April 4 and 
April 15, from 10 interviewing centres across Canada. ; 
Data from the interviews were weighted to take account of the fact that one person had been randomly selected. - 
from the eligible people in each household, and they were adjusted to reflect the age, sex and regional composi- 
tion of Canada based on an updated version of the 1986 federal census. 


Results obtained from sample surveys may differ from those obtained by questioning all Canadians. The likely 
deviation can be expressed in probability terms, and is primarily determined by the sample size on which the 
percentage figure is based. 


For results based on the total sample in the poll, the expectation is that in 19 cases out of 20, the results will not 
differ by more than 2.3 percentage points in either direction from what would have been obtained from a survey of 
all Canadians. 


For results based on smaller subsamples, based on such characteristics as gender or household income, the 
likely deviation may be larger. The deviation for the regional breakdowns reported in this poll is also higher than 
for the national results. The probability of deviation in either direction for regional results is 3.0 percentage points 
for Quebec and 3.3 percentage points for the rest of Canada. 


Source: The Globe and Mail, 22 April 1991, A5. 
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Figure 7.5 
Technical information reported with published opinion polls: The New York Times 
Assessing Congress: mixed reviews 


Do you approve or disapprove of the way Congress is handling its job? 


Approve 27% 


Do you think most members of Congress are more interested in serving the people they represent, or more 
interested in serving special interest groups? 


People 20% 


Do you think Congress makes the right decisions most of the time, or the wrong decisions most of the time? 


Right 51% Both 16% 


Over all, who do you think would make better decisions about what to do to reduce the Federal budget deficit. 
George Bush or Congress? 


Bush 24% 


Should the terms of members of Congress be limited to a total of 12 years, or should they be able to serve as 
long as they are able to get re-elected? 


Limited 56% 


How the Survey was Conducted 


The latest New York Times CBS news poll is based on telephone interviews conducted Oct. 8 to 10 with 
960 adults around the United States, excluding Alaska and Hawaii. [Those with no opinion were not shown.] 


The sample of telephone exchanges called was selected by a computer from a complete list of exchanges in the 
country. The exchanges were chosen so as to insure that each region of the country was represented in proportion 
to its population. For each exchange, the telephone numbers were formed by random digits, thus permitting access to 
both listed and unlisted numbers. The numbers were then screened so that only residences would be called. 


The results have been weighted to take account of household size and number of residential telephone lines and 
to adjust for variations in the sample relating to region, race, sex, age and education. 


In theory, in 19 of 20 cases the resuits based on such samples will differ by no more than three percentage points 
in either direction from what would have been obtained by seeking out all American adults. 


The percentages reported are the particular results most likely to match what would be obtained by seeking out all adult 
Americans. Other possible percentages are progressively less likely the more they differ from the reported results. 


The potential sampling error for smaller subgroups is larger. For example, for registered voters it is plus or minus 
four percentage points, and for people who are not registered it is seven points. 


In addition to sampling error, the practical difficulties of conducting any survey of public opinion may introduce 
other sources of error into the poll. 


Source: The New York Times, 12 October 1990, A21. 


Major world newspapers publish technical information routinely. Two 
excellent examples are shown in figures 7.4 and 7.5. These examples provide 
the basic information necessary to understand the methodology of the polls. 
All published polls should be accompanied by this information. In addition, 
we suggest that the refusal rate (i.e., the number of potential respondents who 
refused to be interviewed or who did not complete the interview) be included. 
Refusals are an increasingly important factor in assessing the credibility of a 
poll. (Cantril 1991, 99-106) These requirements parallel the standards 


464 


Rte R Oo R MaNIGs E tee G Tf OsRVANL. SDR MPORGEREANGLY 


recommended by major international professional polling organizations. 
It is not unreasonable to expect all news organizations to meet these standards 
in an election campaign when the published results may affect the outcome. 
It is a responsibility that Canadian news organizations can no longer eschew. 


Recommendation 1.7.15 


We recommend that any news organization that sponsors, pur- 

chases or acquires any opinion poll and is the first to publish 

or announce its results in Canada during an election campaign 

be required to include in that report technical information on 

the methodology of the poll, including 

¢ the name of the polling organization, 

¢ the sponsor who paid for the poll, 

¢ dates of the interviewing period, 

e the method of collection (for example, telephone, in person, 
mail questionnaire), 

¢ the population from which the sample was drawn, 

¢ number of respondents (completed interviews), 

e the refusal rate (%), 

¢ margin of error, 

¢ the exact wording of each question for which data are 
reported, and 

¢ the size, description and margin of error for any sub-samples 
used in the report. 


Accessibility of Technical Reports 
In addition to presenting the basic technical information in published 
reports, news organizations that have sponsored or purchased polls should 
also make available a more complete report on the polls published. This mate- 
rial should be in the form of a report, perhaps from the polling agency, and 
made available at the cost of duplication within a reasonable time after publi- 
cation of the poll results. This requirement should apply not only to primary 
reports of opinion polls commissioned or purchased by the news organi- 
zations but also to any initial news report on a poll that includes tabular 
material or otherwise purports to be a scientific poll report rather than a news 
item reporting what someone has said about a poll. This provision is not 
intended to cover normal news reporting, in which information is attributed 
to others who make statements about poll results. As noted above, however, 
ethical journalism requires that journalists verify as far as possible the infor- 
mation they report. When presented with poll results, it is not unreasonable 
to expect them to endeavour to obtain appropriate technical information. 
Opinion polls are presented as scientific {Full disclosure of method- 
ologies is a primary ethical priority of scientific work] Therefore, it is rea- 
sonable to require that poll reports include all the technical information 
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identified as significant by the World Association for Public Opinion Research 
and other such bodies. 


Recommendation 1.7.16 


We recommend that any news organization that is the first to 
publish or announce in Canada any opinion poll that it has 
sponsored, purchased or acquired during a campaign be 
required to make available to any person, for the cost of dupli- 
cation and within 24 hours of publication, a full report on the 
results of questions published, including the results on which 
the publication or announcement is based and the following 
technical information: 


the name and address of the polling organization, 

the sponsor who paid for the poll, 

dates and times of interviewing, 

the method of collection (for example, telephone, in person, 
mail questionnaire), 

the population from which the sample was drawn, 

the sampling method, 

the size of the initial sample, 

the number of ineligible respondents, 

number of respondents (completed interviews), 

the refusal rate (%), 

the response rate (%), 

the margin of error, 

weighting factors/normalization procedures (if any), 

the exact wording of each question for which data are reported, 
the size, description and margin of error for any sub-samples 
used in the report, and 

the method used to recalculate percentages when those with 
no opinion or who did not answer a question are left out. 


Secondary Reporting 

Because reports of the results of private polls, unless properly qualified, 
can be as damaging to public confidence as misleading reports of polls pre- 
pared for the media, they should be subject to the disclosure rules when- 
ever they are reported in the media in a manner similar to media polls. 
This provision, had it been in force in Newfoundland in 1989, would have 
prevented the publication of the alleged phantom poll. 


Recommendation 1.7.17 


We recommend that reports in the news media of polls done pri- 
vately or by other news organizations, when presented for the 
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first time in Canada in a manner similar to formal reports of 
media polls, be subject to the same disclosure rules as noted 
in recommendation 1.7.15. 


Professional Standards 

There is much that polling organizations themselves can do to promote 
better reporting of campaign opinion polls. For example, Canadian pollsters 
could follow the British and U.S. examples and form an organization specif- 
ically for those who do public polling. Such an organization could work 
with the media to promote more informed reporting and could take mea- 
sures to protect pollsters against leaked polls. Public debate would be 
enhanced if academic specialists would undertake to monitor and com- 
ment on published polls, as has been done in Quebec by those involved 
with the Comité des sondages. As Cantril notes, most U.S. pollsters stipu- 
late in their contracts that they can release an entire poll if a client leaks 
partial information that misrepresents the overall findings of the poll. (1991, 
170) Such clauses are not the norm in Canada. Indeed, clients usually retain 
very tight control over the results of polls they commission. This is one of 
many areas in which an organization of public pollsters in Canada could 
help to protect the credibility of the industry. In countries where such organ- 
izations exist, technical information is exchanged and common problems 
are more regularly discussed than in Canada.!© 

The influence of published opinion polls is not, of course, confined to 
election periods. In recent years, published poll results have become an 
important element in public debate on contentious issues. The increasing 
frequency of polls has made them a means of communication among regions, 
communities and social groups, especially on subjects of intense and ongoing 
public debate. Published opinion polls provide an opportunity for individ- 
uals to register their preferences and group loyalties and, more important, to 
assess those of others. Such assessments can become an important element 
in opinion formation and can affect policy decisions. For example, in the case 
of the Meech Lake Accord, the increasing polarization of opinion on the basis 
of region and language group, as stressed in the media, became an impor- 
tant factor in the public debate and may have limited the options open to 
negotiators. (Desbarats 1990b) Response to polls may well harden divisions 
in the society. Advocacy groups, seeking to influence the public agenda, often 
commission polls for public release, frequently drafting questions to present 
the best case for their preferences. (Hoy 1989, chapter 14) 

In this context of increasing influence for published opinion polls, it is 
desirable to encourage the highest possible professional standards in the 
conduct and reporting of polls. It is clear that increased efforts by the polling 
industry are needed to ensure that poll results are reported accurately and 
with appropriate qualifications in the news media. In addition, an informed 
public debate on the strengths and weaknesses of polls would help citizens to 
understand better this influential information source. Our recommendations 
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for the campaign period will encourage higher professional standards. It 
is beyond our mandate to propose rules for opinion polls published out- 
side the campaign period but their importance is clear. We hope that 
the greater access to technical information proposed here will encourage 
disclosure for all published polls to become the normal course of affairs 
and result in improved public understanding of polls in general. It is impor- 
tant for the health of our democracy that opinion polls be better under- 
stood and reported so that public debate can proceed based on reliable and 
valid information as to the distribution of opinions on major policy issues. 


Recommendation 1.7.18 
We recommend that 


(a) polling organizations engaged in election campaign polling 
for publication develop a professional code of conduct and 
an association to promote adherence to it; and 

(b) polling organizations work with the media to improve the 
standards of poll reporting. 


ELECTORAL COMMUNICATION AND PUBLIC CONFIDENCE 

Public confidence in the integrity of the electoral process depends as much 
on the conduct of the campaign and how it is presented to the public as it 
does on the credibility of the count. With this in mind, we examine the 
issue of the traditional blackout period at the end of the campaign, issues 
related to new campaign technology, concerns about advertising content, 
criticisms of news coverage, and questions of stereotyping and access to 
the media for members of minority groups. All of these issues have been 
raised by concerned citizens and, although many of them are not matters 
for direct regulation, they clearly deserve attention. 


a. Period in Election Campaigns) 

The blackout period before voting day has a long tradition in federal and 
rovincial elections, and is also very much the rule in most democracies] 
it is intended to protect against last-minute attempts to manipulate voters 
with misleading information and to provide some insulation between the 
act of voting and the rhetoric of the campaign] 


History of the Blackout Provisions 

In response to perceived abuses of political broadcasting in the 1935 elec- 
tion, the Committee on Radio Broadcasting recommended that political 
broadcasts be prohibited on an election day and the two immediately pre- 
ceding days. (Canada, House of Commons 1936, 785-86) This recommen- 
dation was adopted by Parliament in the Canadian Broadcasting Act, 1936 and 
was carried forward into the Broadcasting Act of 1958. The prohibition 
extended to referendums and election campaigns at the federal, provincial 
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and municipal levels. A decade later the length of the blackout period was 
shortened to one day before polling day and polling day itself by the 1968 
Broadcasting Act. In 1974, the blackout provisions for federal election 
campaigns were included in the Canada Elections Act. 


Current Legislative Blackout Provisions 
The present Canada Elections Act makes it an offence for registered parties 
to advertise for the purpose of promoting or opposing a particular party 
or candidate using the facilities of any broadcasting undertaking, period- 
ical or government publication during three periods. As section 48 states, 
these three blackout periods are: (1) between the date of the issue of the 
writs for the election and Sunday, the twenty-ninth day before polling day; 
(2) on polling day (which includes the prohibition on the premature pub- 
lication of election results in any manner whatsoever in a constituency 
before the closing of polls in that district); and (3) on the one day immedi- 
ately preceding polling day. A similar provision makes it an offence for a 
candidate to so advertise (section 213). We deal with the blackout period 
at the beginning of the campaign in Volume 1, Chapter 6, when discussing 
rules for paid-time advertising. 
The end-of-campaign blackout provisions have served a useful pur- 
pose in providing the electorate with a brief respite from party advertising 
just before the vote, during which time they can make their final decision} 
[The blackout has also served parties and candidates well in preventing 
last-minute advertising blitzes for which there is no chance for rebuttal)!” 


Recommendation 1.7.19 


We recommend that the current end-of-campaign blackout 
provisions in the Canada Elections Act remain. 


Regulation of Advertising Content 
At our public hearings, many interveners expressed concerns about negative 
or misleading advertising by political parties. There is genuine concern 
that such advertising will become more common and threaten the relative 
civility of Canadian campaigns. Some put forth proposals for regulating 
advertising content. Others proposed increased transparency in party adver- 
tising that would require parties to deposit copies of their advertisements, 
and details of costs of distribution, with the Canada Elections Commission 
or an election advertising council reporting to the Commission. (Kline et 
al. 1991 RC) There is a legitimate fear that the negative and misleading 
advertising that has concerned U.S. observers and, according to some critics, 
reduced public confidence in the U.S. electoral process, will inevitably come 
to Canada. (Graber 1991 RC) 

The assumption underlying the argument for transparency is that increased 
media scrutiny would help set limits on party advertising content. Several 
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media representatives have called for greater scrutiny (for example, at our 
symposium on media and elections in Toronto in February 1991). On the other 
hand, Graber suggests that one effect of greater media scrutiny of party adver- 
tising in the United States has been simply to provide news coverage for eth- 
ically questionable advertisements. (1991 RC) In any case, the growth of 
monitoring services ensures that any advertisement that is published or broad- 
cast is available for journalistic analysis. In short, it seems clear that these 
proposals would create additional administrative burdens without com- 
mensurate benefits for the parties and the Canada Elections Commission. 

As in other aspects of the electoral process, however, much can be 
gained by encouraging consideration of ethical issues and standards of 
conduct. Those in the advertising industry feel that a double standard exists 
between political and commercial advertisers. John Coleman, President of 
the Canadian Advertising Foundation, has remarked how political adver- 
tising in Canada is not subject to the monitoring, review and standards 
provisions faced by commercial advertising, with its self-regulatory code 
of standards and federal government provisions through Consumer and 
Corporate Affairs Canada. (Kline et al. 1991 RC) Asa result, the constraints 
faced by commercial advertisers do not apply to election advertising. 
Coleman argues that “there should be a compliance with basic normal stan- 
dards for all forms of advertising, including election advertising... Fair is 
fair for all within the ambit of existing regulatory provisions ... all adver- 
tisers should play by the same rules and with no exceptions” (quoted in 
Kline et al. 1991 RC). 

The Canadian Code of Advertising Standards, which sets out 15 cate- 
gories for acceptable advertising, has been in place for some 25 years. The 
provisions apply to all commercial advertising, and advertisers, advertis- 
ing agencies and the media voluntarily adhere to them. The standards are 
administered by the Advertising Standards Council (ASC), le Conseil des 
normes de la publicité and regional councils in major centres. The coun- 
cils are autonomous bodies and their members are drawn from industry and 
the public. Complaints from the public or from advertising competitors 
are heard by the ASC. If an objection is upheld, the advertiser is requested 
to change the advertisement or withdraw it. Should an advertiser refuse, 
the media are advised that the advertisement is not acceptable to the ASC 
and asked not to exhibit it further. Advocacy advertising, including elec- 
tion campaign advertising, is not covered by the code, but there is no com- 
pelling reason why standards appropriate to this type of advertising could 
not be developed. 

The problem with campaign advertising is illustrated further through this 
vivid analogy by U.S. advertising industry executive Malcolm MacDougall: 


Suppose I’m Lipton and I find out that once, way back in 1948, a watch strap 


got into a can of Campbell’s Soup in a factory in the South somewhere.... 
It was found and no one was hurt and it never happened again. If I ran 
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an ad that said all that, no one would pay any attention. But suppose | 
ran an ad with eerie music in the background and I had some poor woman 
screaming as she discovers the watch strap and I had a grotesque close-up 
of the Campbell Soup can and my tag line said: ‘Do you want a soup like 
this? Or do you want Lipton? We check every can.’ It would be pretty 
damn effective (quoted in Taylor 1990, 215-16). 


In the United States, as in Canada, such a product advertisement would 
be unacceptable to networks and industry “watchdog” groups. However, 
a similar political advertisement, drawing on a statement or event froma 
candidate’s past, might well be broadcast. Indeed, ‘attack ads’, which almost 
invariably distort an opponent’s position or record, have become increas- 
ingly common in recent campaigns. In the 1988 United States presidential 
campaign, nearly half of the ‘spots’ were negative and a number contained 
serious distortions. (Taylor 1990, 217) Such advertisements are also becoming 
more common in Canada. (Romanow et al. 1991 RC; Johnston et al. 1991, 
chapter 4) 

Kline and his colleagues (1991 RC) point to the beneficial effects of the 
self-regulatory process for commercial advertisements and recommend 
that an elections advertising commission be established to create a similar 
process for partisan campaign advertisements. Rather than create a new 
structure for elections, it would be more effective to integrate this special 
kind of advertising into the well-established standard-setting process. 
Therefore, we asked the Canadian Advertising Foundation (CAF) if it would 
be willing to work with political parties and the media to develop criteria 
for political party campaign advertising. Clearly, it would be necessary for 
the criteria to recognize the distinctive functions of election advertising. In 
addition, the procedures would have to be very rapid for effective action 
during the campaign advertising period. The CAF responded positively to 
the proposal and agreed to consider undertaking the task. 


Recommendation 1.7.20 


We recommend that the Canadian Advertising Foundation 
establish a working group with the registered political parties 
and the media to develop standards and compliance procedures 
for campaign advertising. 


Although the paid-time rules require that broadcasters make time avail- 
able to the parties and attempt to fulfil their scheduling requests, the broad- 
casters retain some discretion. Canadian broadcasters have the authority to 
reject political party advertising they believe to be libellous or in violation 
of their own standards. In practice, they rarely reject party advertising but 
have occasionally required that an advertisement be modified to meet their 
standards. Broadcasters should retain this right and legal responsibility, 
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along with the sponsor, for the content of advertisements. This continuing 
responsibility, accompanied by efforts to develop accepted standards for elec- 
tion advertising, will constrain misleading or scurrilous advertisements 
without curtailing in any significant way the freedom of the parties to make 
their arguments. 


Recommendation 1.7.21 


We recommend that broadcasters retain legal liability for the 
content of partisan advertising. 


Broadcasters should also retain the capacity to refuse to place partisan 
advertising in the body of their news and public affairs programming. 
Partisan advertisements sometimes use formats similar to news or public 
affairs programs. The desire of broadcasters to maintain a clear distinction 
between advocacy and journalism is well taken. 


Recommendation 1.7.22 


We recommend that the Canada Elections Act not be construed 
as requiring broadcasters to place partisan advertising spon- 
sored by registered parties in news and public affairs programs. 


News Coverage 

In modern industrial democracies, the media are major participants in the 
electoral process. Like political parties, they have a public as well as a pri- 
vate dimension. As Judith Lichtenberg has put it: “The seeming undenia- 
bility of the idea that the media are agents in the political process and not 
simply observers of it provides one important reason for rethinking the 
traditional responsibilities and prerogatives of the press.” (1990, 1) While 
these prerogatives, a combination of special access and autonomy, are 
important, the fact that the news media have major effects on public con- 
fidence in the electoral process is undeniable. Our commitment to and 
appreciation of the value of editorial freedom does not relieve us of the 
duty to examine news and public affairs coverage of campaigns. The cov- 
erage is a major element of the electoral process and can have important 
implications for public confidence in it. 

In recent years, there has been considerable criticism of news coverage 
of election campaigns. In our public hearings, the most common complaints 
involved limited coverage of smaller parties, and allegations of bias and 
neglect of minority groups. We also heard concerns regarding the stereo- 
typing of women and visible minorities in the mainstream media. 

Concerns about election coverage have also been expressed in the 
academic literature and various investigations of the media. (See, for exam- 
ple, Charron 1991 RC; Gilsdorf and Bernier 1991 RC; Soderlund 1991; 
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Soderlund et al. 1984; Wagenberg et al. 1988; Fletcher 1987.) Although 
observers have noted an increase in attention to campaigns and in issue 
analysis, they are concerned about the superficiality of most coverage. 
Coverage in the mainstream media presents a limited range of perspectives, 
focuses on the leaders of the larger parties at the expense of local candidates 
and other spokespeople, and often fails to put campaign events in context. 
(Desbarats 1991 RC; Gilsdorf and Bernier 1991 RC) Peter Desbarats, Dean of 
the School of Journalism at the University of Western Ontario, told us that 
the media, especially the broadcast media, lack the space and time to examine 
the issues thoroughly. He noted that while the news media play an impor- 
tant role in the process, they cannot carry the entire burden of informing 
voters. (London, 10 May 1990) Although the French-language news media 
have a tradition of greater commitment to analysis, including attention to his- 
torical context, they too have followed these general trends. (Charron 1991 RC) 
The general concerns about coverage patterns and their effects on 
the quality of information made available to voters were noted in earlier 
investigations.!® The Royal Commission on Newspapers (1981, 140-42) 
worried about a decline in the priority newspapers give to political news, 
the emergence of more cynical, confrontational journalism, and a possible 
decline in journalistic competition resulting from monopolies in smaller 
centres and market segmentation — with each news outlet serving a sepa- 
rate readership — in larger cities. An assessment of the 1984 coverage 
deplored the predominance of “show-business criteria” and called for: 


political reporting that covers ideas, that lets politicians speak for them- 
selves, that places political developments in a historical context, and that 
discusses politics in terms of the social, economic, and political trends that 
are shaping our modern world. (Comber and Mayne 1986, 172) 


The concern that television had reduced politicians to purveyors of 
30-second clips has given way to concern about 12-second sound bites. 
(Gilsdorf and Bernier 1991 RC) This reduction in the time given to state- 
ments by Canadian politicians suggests that our campaign coverage may be 
moving toward the even more abbreviated U.S. pattern with its 9.8-second 
sound bites. Even the French-language television services, which have tra- 
ditionally provided longer items and been less visually oriented than their 
English-language counterparts, have begun to move in these directions. 
(Taras 1990, 77; Charron 1991 RC) 

This concern over the “shrinking sound bite” reflects the increasing 
dominance of television in the dissemination of political news. The 
Environics media study documented this trend, recently reporting that 
television is both more widely used and more credible as a source of pub- 
lic affairs news and analysis than other media, increasing its lead since 
1986. (Adams 1991) Indeed, the study suggests that the future of network 
television lies in news and public affairs programming. Whether this trend 
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means an increase in entertainment-oriented information programming 
remains to be seen but many observers have expressed that concern. 
(Saunders 1991 RC) 

Although most Canadian news media accept that they have a social 
responsibility, they do not regard political education — the provision of a full 
range of information and perspectives on the issues of the day — as their pri- 
mary concern. Journalists face a continuing tension stemming from their 
mandate to provide the public with an education on public affairs, the jus- 
tification for constitutional protection of press freedom (Canada, Royal 
Commission 1981, chapter 2), and the commercial interests of their organi- 
zations. (Desbarats 1990a, 144) While they continue to provide considerable 
coverage of elections, many news organizations are increasingly unwilling 
to devote space to matters they regard as of marginal interest to their audi- 
ences, such as the platforms of smaller parties. A similar trend has been 
evidenced in Quebec. (Desbarats 1990a, 41-42; Charron 1991 RC) The declin- 
ing commitment to public education in the media, noted by several speakers 
at our seminar on media and elections, has consequences not only for the 
flow of campaign information to voters but for news and public affairs infor- 
mation in general.!? 

At the constituency level, for example, our researchers found that report- 
ing on the positions of the candidates declined as the campaign progressed. 
(Bell et al. 1991 RC) Journalists felt that the main themes had already been 
reported. This is unfortunate because voters often do not begin to pay atten- 
tion to such matters until later in the campaign. (Johnston et al. 1991) 

This pattern has also been observed at the national level and in other 
countries. David Broder, the distinguished American political journalist, 
stated the problem clearly: 


At the very point when the mass audience is probably most eager for basic 
information on the policies, programs, and personalities of the presidential 
candidates, the mass media are least likely to deliver those basics, believing 
— in accordance with our concept of news — that these are old-hat. (1987, 263) 


Holli Semetko of the University of Michigan contrasted British and U.S. 
campaign coverage. (1991 RC) On average, she reported, the British televi- 
sion newscasts devoted nearly twice as much time to issue coverage as did 
the United States newscasts. The British coverage provided three times as 
much time to candidates’ actual words. In contrast, the United States net- 
works provided five times as much coverage of candidates’ personal char- 
acteristics. Semetko attributes these and other similar characteristics to the 
continuing commitment of British broadcasters to public education. 

The decline in commitment to public education in Canada, as our news 
media become less like the British and more like the American (Spencer 1991 
RC), underlines the need for alternative campaign communication vehicles 
and the desirability of reassessing normal news values.”? Our research found 
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that in Canada normal news values mean that smaller parties will get little 
coverage. (Hackett 1991 RC) Normal news values also appear to mean that 
the level of ethnic conflict in nomination contests will be greatly exagger- 
ated, as happened in 1988. (Carty and Erickson 1991 RC) In addition, these 
values pay little attention to the concerns of groups outside the mainstream 
of Canadian society, unless they are involved in conflicts. Representatives 
of ethno-cultural groups and persons with disabilities state they “felt blocked 
in their attempts to enter their concerns on the media agenda” during the 
1988 campaign. (Saunders 1991 RC) 

Candidates have expressed concern about campaign coverage that 
emphasizes national issues at the expense of local concerns. Our research 
found that, in the press at least, increased attention was given to regional 
issues in 1988. (Gilsdorf and Bernier 1991 RC) The widening geographical 
coverage of television and the press has reduced attention to constituency 
campaigns, however. Our case studies at the constituency level suggest 
that increased attempts to explore the local and regional implications of 
national issues would make election campaigns more meaningful to many 
voters. (Bell et al. 1991 RC) 

Our research in Canada and other democratic countries indicates that 
there are other reforms in news coverage that might lead to a better informed 
electorate. In most other countries; unlike Canada and the United States, 
political leaders are given significant opportunities to speak directly to the 
voters and the newspapers print excerpts from their speeches and sum- 
maries of party platforms. (Graber 1991 RC) Doris Graber discovered in her 
research on U.S. voters that the information that they find most useful is 
systematic comparison of the records and positions of candidates. The desire 
of Canadian voters for comparative information is very clear. More work 
needs to be done on the kind of information and formats for presentation 
that are most conducive to voter learning. The evidence confirming the 
potential benefits of systematic comparisons is quite strong. Canada’s 
journalism schools should also be examining formats that foster political 
learning. (Desbarats 1990a, 191-205) 

Regulation of the editorial functions of the media (that is, those aspects 
dealing with matters other than advertising) would be undesirable. The 
unfettered editorial judgement of the media makes an important contri- 
bution to the campaign process and has the potential to provide an 
autonomous critique of those seeking power. It is a cornerstone of our polit- 
ical culture and is central to a free and democratic country. Therefore, reg- 
ulation of the editorial content of any media is not appropriate. This holds 
true for the broadcast media, though the arm’s-length regulation by the 
CRTC does provide a degree of accountability not present for the print media. 
The CRTC fields complaints about the coverage and mediates between com- 
plainants and broadcasters. Christopher Dornan has noted that “the prob- 
lem of accountability persists because the press is answerable to no higher 
authority. But the press cannot be so answerable without compromising 
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its essential freedom. This may be an uncomfortable fact, but it is also a 
fact of democracy.” (1991 RC) 

Nevertheless, Dornan argues, the media should provide greater account- 
ability themselves by subjecting their own work to greater scrutiny. He 
notes that press criticism is increasing in a variety of publications and at the 
annual conferences of the Canadian Association of Journalists. In addition, 
our research has found that various news organizations or media associa- 
tions either have or are working on guidelines or codes of professional con- 
duct. Many journalists agree that the decision-making processes in the 
media should be more public and responsive. 

Accountability has been slow to develop. With the decline of the overtly 
partisan press, journalists struggled to free themselves from overbearing 
political constraints and developed a “professional allergy” to any sug- 
gestion that they were accountable to anyone. (Desbarats 1990a, 153) In 
our media practitioners’ workshop, journalists debated heatedly whether 
self-policing should be a collective undertaking and whether a common 
set of standards could ever be adopted unanimously. The only evidence of 
unanimity was in the universal antipathy to government regulation of jour- 
nalists during elections. Since the 1960s this libertarian approach has been 
challenged by demands for a socially responsible press. Many journalists 
now accept the general principle that there should be some form of visible 
public accountability. The Fédération professionnelle des journalistes du 
Québec has taken the lead in the professional development of journalism 
and has adopted a charter of journalism. (Desbarats 1990a, 161, 179) The 
newspaper industry has also seen the creation of voluntary press councils 
and ombudspersons to improve communications between reporters and 
editors and their readers, while television networks are exploring the pos- 
sibility of self-monitoring systems. The CBC has had a code of ethics since 
1988 and has recently established the office of ‘CBC Ombudsman’. Five 
Canadian dailies have such offices. (Desbarats 1990a, 170) These recent 
developments, however, have been initiated with difficulty and the news 
media often regards them suspiciously. 

Several Canadian newspapers have a code of conduct and others are 
drafting one. The codes of conduct of individual newspapers generally say 
little or nothing about election coverage, dealing instead with general ques- 
tions of fairness and balance, or the importance of maintaining a clear divi- 
sion between editorial comment and news. Codes of journalistic practice 
remain largely unwritten, passed “from one senior editor down to another”, 
as one ombudsperson told us. 

Since the early 1970s many provincial and local press councils have 
been established. Press councils typically are composed of media represen- 
tatives and members representing the public. The Ontario Press Council 
was formed in 1972, partly in response to the Special Senate Committee on 
Mass Media, which proposed the creation of a national press council. After 
many years of negotiations between unions and management, the Quebec 
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Press Council was formed in 1973. The Royal Commission on Newspapers also 
recommended a national press council in 1981 and since then, more reluctant 
newspapers such as The Globe and Mail and other Thomson newspapers have 
joined the Ontario Press Council. Press councils now meet annually to 
exchange information and in some cases undertake a limited range of activ- 
ities as educators of the press and defenders of its interests. They now exist 
in most provinces and regions across the country, with the Quebec council 
extending its jurisdiction to radio and television journalism. 

As industry watchdogs, press councils do not have powers of enforce- 
ment or censorship. However, one example of the usefulness of press coun- 
cils can be found in their body of “jurisprudence” containing “hundreds of 
press-council decisions”. These decisions constitute “a useful indicator of 
current journalistic practice in Canada, as well as a practical guide for 
Canadian journalists”. (Desbarats 1990a, 167) According to Desbarats, “the 
healthy criticism of press councils that is commonly heard in Canada — 
either that they go too far or not far enough in disciplining the press — illus- 
trates the widespread acceptance of this relatively new institution”. (1990a, 
166) Nevertheless, in his view, “the whole question of accountability remains 
one of the great unresolved issues of contemporary journalism” and the 
development of such professional standards is difficult to nurture in the “harsh 
world of competitive commercial journalism”. (1990a, 172) 

As a major arena in election campaigns, the media are subject to con- 
siderable pressure from competitors. During the 1988 campaign, the Toronto 
Star was brought before the Ontario Press Council to defend its coverage 
of the free trade debate on the basis of a citizen complaint. In its defence, 
the Toronto Star acknowledged that it is “a crusading newspaper, with a 
clear and identifiable point of view” but presented data to show that it pro- 
vided in its pages a forum for the full range of views on the issue. (Winter 
1990, 2, 19-22) Editor John Honderich argued that the Toronto Star had a 
special responsibility to present viewpoints neglected in the generally pro- 
free trade media. Nevertheless, it took the complaint seriously and offered 
a detailed response. David Crane, the newspaper’s economics editor, claimed 
that the reader who complained about the coverage had “discussed his 
strategy with the Conservative party”. Complaint mechanisms can become 
a weapon in competitive battles. As Crane stated: “They tried to have the 
complaint heard in the middle of the election campaign, to discredit the 
paper and to influence the campaign.” (Winter 1990, 2) It may be that gen- 
eral complaints should not be heard until after the election, but individual 
complaints about accuracy or misrepresentation that cannot be resolved 
through the internal mechanisms of the media require more immediate 
action. Post-election corrections are of little value to the competitors. It is 
clear that such issues of accountability are thorny ones. 

The Canadian Broadcast Standards Council’s Code of Ethics (1988) comes 
the closest to being a national code of conduct for broadcast media. Members, 
which include private radio and television stations across Canada, have 
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agreed to adhere voluntarily to specific codes of broadcasting conduct. The 
closest resemblance to a national code of conduct for print is the Statement 
of Principles for Canadian Daily Newspapers of the Canadian Daily Newspaper 
Publishers Association (1977).*! The statement is intended to complement 
any existing individual codes of ethics of newspapers. These codes acknowl- 
edge the social responsibility of the media. 

Brian Brennan of the Calgary Herald told us there is a general reluctance 
in Canada to establish codes of journalistic practice, stemming from the 
attitude that the media are “free, unfettered and unregulated”. According 
to John Stevens, President of the Canadian Association of Journalists, many 
oppose codes on the basis that existing practices adequately control jour- 
nalists and uphold the freedom of the press and that enforcement of such 
codes is difficult. 

Despite this debate, we are encouraged by recent developments among 
various news organizations in the promotion of a national set of codes. 
Robert Walker, ombudsperson at the Montreal Gazette, suggests that 
Canada’s provincial press councils would be the best body to devise a code. 
Most Canadian dailies and weeklies are members of press councils, which 
they finance. Press councils serve as complaint mechanisms for readers 
who believe newspapers have been unethical, unfair or inaccurate. The 
code could serve as a set of guidelines in assessing readers’ complaints. 
This would be especially useful during the relatively short period of election 
campaigns when an existing set of guidelines would allow the councils to 
deal with complaints more expeditiously. 

The Code of Ethics of the Radio-Television News Directors Association of 
Canada (RTNDA) was initially created in 1970 and revised several times, most 
recently in 1986. Members are encouraged to observe the code, with news 
directors being requested to publicize its existence where their programming 
formats permit, and to make available copies of the code to the public. Our 
research on journalistic codes revealed that the RTNDA was the only organi- 
zation that publicizes its code and explicitly promotes in writing its observance. 

These developments in the print and broadcast media and the new 
attention to media criticism identified by Dornan (1991 RC) offer hope that 
the media will be more attentive to professional standards and ethics. 

To encourage greater accountability, it would be beneficial if press and 
broadcasting councils would be more active in providing a forum for com- 
plaints about campaign coverage. This would require them to develop more 
rapid adjudication procedures than they now use. The Canadian Broadcast 
Standards Council (CBSC), for example, gives a broadcaster 10 working days 
from receipt of a letter of complaint to take action. If the CBSC is to take on 
the self-regulatory role envisaged for it when the CRTC agreed to its creation 
in 1988, it will need to develop faster procedures, at least during election cam- 
paigns. The procedures employed by the CRTC itself during election campaigns 
are much more rapid and the CBSC, which will be in place for the next fed- 
eral election, will not have an effective role in providing for accountability 
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during election campaigns unless it develops special procedures for campaign 
periods. The press councils are often even slower. (Desbarats 1990a, 160-68) 

With respect to press accountability, our research found that the Cana- 
dian press is for the most part free of the abuses that led to the creation of 
a press complaints council in Great Britain. (Dornan 1991 RC) Our press 
takes its responsibilities to the democratic process seriously, even though 
we must not expect it to carry the task of political education nor provide 
channels for direct party-to-voter communication. The resources devoted 
to election coverage have increased significantly since the Barbeau 
Committee examined coverage in the early 1960s. (Canada, Committee on 
Election Expenses 1966, 331-58) The major newspapers and the television 
networks have substantially increased the personnel, time and space devoted 
to campaign coverage. (Fletcher 1988, 167) The advent of CBC Newsworld 
and services like Vision TV can be expected to add to the depth and diver- 
sity of coverage for the coming federal elections. (Hogarth and Gilsdorf 
1D9TRG) 

At the urging of various interveners, we examined the question of a 
legal right of reply to advertising or editorial content. A British investiga- 
tion of the issue had concluded that such a right was so open to abuse that 
it created more problems than it solved. It would require adjudication of 
the grievance itself and determination of just who should have a right of 
reply. (Dornan 1991 RC) The proposal was rejected in Great Britain for these 
reasons and we find no grounds to disagree. 

Concerns were also expressed about the stereotyping of women and 
members of minority groups in the media and their lack of access to par- 
ticipate in the national debate. It was suggested that these problems of 
access and stereotyping create unfair barriers to effective participation in the 
electoral process and thus jeopardize confidence in it. Spokespeople for 
women’s groups commented that much reporting still presents the partici- 
pation of women as candidates or leaders as anomalous and thus discour- 
ages the active participation of women. (Symposium on the Active 
Participation of Women in Politics, Montreal, 31 October to 2 November 1990) 
Andrew Cardozo, representing the Canadian Ethnocultural Council, com- 
mented that issues of concern to ethno-cultural communities often are neglected 
in campaign coverage, leaving these groups with a sense that they are not 
part of the campaign debate. Cardozo pointed out that a debate on multi- 
culturalism during the 1988 campaign was ignored by the mainstream 
media. (Ottawa, 13 June 1990) 

Our research found that there was some basis for complaints related to 
women, persons with disabilities, Aboriginal peoples and ethno-cultural 
communities, among others. (Saunders 1991 RC; Robinson and Saint-Jean 
1991 RC) For example, a study of campaign coverage in 1988 found that 
reports on the involvement of ethno-cultural groups in nomination contests 
often implied that their participation was illegitimate. (Saunders 1991 RC) 
However, remedies for these difficulties are not to be found in regulations, 
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_but rather in education to sensitize media personnel and others to the issues, 
and through assistance to representatives of these groups to help them 
make their case. Moreover, the 1991 Broadcasting Act (section 3(iii)) has 
widened the scope of Canadian broadcasting policy by including specific 
reference to the need to serve and reflect, through programming and employ- 
ment opportunities, the interests and aspirations of Canadian men, women 
and children, along with the multicultural and multiracial nature of Canada 
and the special place of Aboriginal peoples within our society. This provi- 
sion will be reflected in general CRTC guidelines for broadcasters. It should 
be reflected in the election coverage guidelines as well. 

The weaknesses of news coverage of Canadian election campaigns are 
by no means the responsibility of the news media alone. The issue content 
of campaigns and the form of presentation are the result of interaction among 
party strategists, the media and voters (as interpreted by the pollsters). All 
these participants in the process share the blame for problems such as the 
lack of issue analysis, excessive focus on party leaders or neglect of local 
candidates. None can alter these patterns substantially without assistance 
from the others. One step might be the convening of regular meetings 
among party personnel, journalists and observers, as was done after the 
1988 election by the CBC and Queen’s University in Kingston. At the confer- 
ence, a wide range of issues concerning the relationship between the parties 
and the news media was discussed. The discussions covered practical concerns 
and ethical issues. These key participants in the electoral process came to 
understand one another better and were sensitized to the ethical dimensions 
of their relationship. The conference was videotaped and subsequently 
broadcast on CBC Newsworld. A similar seminar was organized in Quebec 
by the Fédération professionnelle des journalistes du Québec (FPJQ) after 
the 1989 provincial election. It too resulted in a useful dialogue. (Charron 
1991 RC) The Canadian Association of Journalists (CAJ) has organized such 
discussions at a number of its annual conventions. More frequent and more 
broadly based meetings that bring together a wider range of participants 
might be even more beneficial, raising issues such as appropriate rules of 
access for public debate. 

Among the organizations that might take on such a responsibility is 
the Canadian Journalism Foundation (CJF). The CJF was created in 1990 
with the goal of improving Canadian journalism, especially for coverage 
of politics. One objective of the CJF is to promote interchange between the 
media and other sectors of society. Regular post-election seminars with 
party officials, candidates, journalists and others concerned with the elec- 
toral process would fit in well with the mission of the CJF. The involvement 
of journalists through organizations such as the FPJQ and the CAJ would 
also be beneficial. 

News coverage must remain the responsibility of the news media. 
However, there are areas where they could be more responsive to the com- 
plaints we have examined. Campaign coverage would benefit from more 


480 


Re Bh ROtTREM EN @ OE MERGTOR ALT Dre Woe RIA ey 


widespread use of the kind of post-election analysis undertaken by some 
of the large news organizations. 


Recommendation 1.7.23 
We recommend that 


(a) press and broadcast councils develop standards for cam- 
paign coverage and procedures for dealing with complaints 
about it; 

(b) organizations such as the Canadian Association of Jour- 
nalists and the Fédération professionnelle des journalistes 
du Québec continue to hold post-election evaluations of 
coverage and that other industry organizations institute 
them; and 

(c) organizations such as the Canadian Daily Newspapers 
Association or the new Canadian Journalism Foundation 
set up regular seminars on campaign coverage. 


New Technologies 
The advent of new communication technologies has altered election cam- 
paigns in every era. Each major shift, from the party press to the mass press, 
from print to radio and then to television, has required parties to adapt. 
Radio created a mass audience and personalized campaigns. Television 
built on this trend and increased attention to party leaders and their images. 
The importance of interpersonal networks declined and parties became 
more professional. With the introduction of new generations of communi- 
cation technologies, we are on the verge of major changes once again. 
New technologies pose major challenges to the established news media. 
Daily newspapers have suffered a long-term decline in per capita reader- 
ship and must come to terms with new forms of information delivery. 
(Desbarats 1990a, 222-23) Because newspapers provide most analytical and 
investigative reporting, a decline in their willingness or capacity to perform 
these functions would require adjustments in the system as a whole. 
(Desbarats 1990a, 22-24) Many voters now make little use of the print media. 
Broadcast news organizations have become increasingly important for 
the dissemination of election information, but they too are facing increased 
competition for audience attention. The trend toward audience fragmen- 
tation is well-established and continuing. (Adams 1991) For example, the 
number of television services available to Canadians has increased by more 
than 25 per cent in the last decade. Cable specialty and pay television chan- 
nels now have, on average, well over 10 per cent of the audience and network 
audience share has declined by more than one quarter since 1984. (Ellis 
1991, 22-24) News and public affairs is the only category of programming 
to increase audience share. Nevertheless, news organizations also find their 
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budgets squeezed by declining advertising revenues. They are cutting 
back on news budgets. Despite achieving a greater audience share than their 
English counterparts, the French-language media are under more serious 
economic pressure, primarily because they serve a smaller market. Although 
audiences for news and public affairs programming remain relatively large, 
budget difficulties may threaten the viability of some of these programs. In 
recent years, news and public affairs coverage has been expanding but its 
financial base is shaky. It is for this reason that the industry opposes the 
creation of a French equivalent of CBC Newsworld, despite its potential 
benefits for political education and election coverage. (Canada, Task Force 
on the Economic Status of Canadian Television 1991, 31, 54—55, 63) 

As a result of declining audiences for traditional media, advertisers are 
turning to the “new media” to supplement mass media campaigns and to 
reach targeted audiences more directly. (Lee 1989, 260-65) In the United 
States these new media are already heavily used in election campaigns. One 
impact on campaigns has been the increased volume of campaign informa- 
tion made possible by computers and high speed printers. Direct mail, for 
example, can be prepared so quickly that a million pieces of mail can be sent 
out in 12 hours. (Abramson et al. 1988, 93) Also, the greater speed of telecom- 
munications allows for a tighter communications link between headquar- 
ters and candidates through satellite linkups, facsimile, electronic mail and 
computers, potentially centralizing the process. 

New technologies such as polling and direct-mail techniques allow for 
the targeting of voters with special interests or concerns. Targeting is also 
used on cable television, in “narrowcasting” where candidates can appear 
only on the television screens they wish to reach. (Abramson et al. 1988, 
98-99) The current Canadian regulatory framework does not permit this 
technology to be used but this might change in the future. These techniques 
can be used to access an already fragmented electorate and “narrowly 
defined groups communicating among themselves and not with non-group 
members”. (Abramson et al. 1988, 112) 

The process of audience fragmentation began in the 1970s and continued 
throughout the 1980s as new technologies such as cable, direct broadcast 
satellite systems and video cassette recorders led the transition from broad- 
casting to mass audiences to the delivery of specialized programs to target 
audiences. (Adams 1991) Interactive systems, such as pay-per-view, are 
continuing the trend in the 1990s. Michael Adams suggests that only news 
and public affairs programs will continue to reach mass audiences regularly. 
(Adams 1991) It is probable that even those audiences will diminish as 
news and public affairs programming is more narrowly targeted. It will 
take special events to draw the large, undifferentiated audiences of the 
recent past. 

Whereas the broadcast media created a mass audience and national- 
ized politics, at least within language groups, new technologies individu- 
alize political discourse as voters receive customized messages. Unlike the 
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broadcast media, these new media do not present a common agenda of 
concerns to citizens. They reduce the focus on parties and leaders, and min- 
imize the importance of party networks and volunteers. This could make 
it increasingly difficult to identify the common good and persuade a major- 
ity of citizens to accept that vision. Messages that reach only core sup- 
porters of a political party or potential switchers impoverish the debate 
by keeping counter-arguments out of the public domain, thus weakening 
public discourse. “This may polarize opinions and exclude part of the 
electorate from the debate.” (SECOR 1990, 63) 

The possibility of a direct line between party and voters weakens the 
processes of discussion and interest aggregation that promote good public 
policies. To come to a reasoned decision, voters must participate at least as 
attentive spectators in a public debate. “To the extent that the new media 
segment the audience geographically and functionally more than it is 
divided today, that pool of common knowledge and common perspective 
will be reduced.” (Abramson et al. 1988, 113) Narrow special interests stand 
to benefit most from these technologies. 

The underground nature of these emerging communications could 
reduce constraints against misleading claims and other unethical campaign 
tactics. There are many examples of this in the United States already as 
some candidates make allegations about their opponents in forms of com- 
munication not easily scrutinized by the mass media, often near the end of 
campaigns. With no need to concern themselves unduly about “eaves- 
dropping” by other audiences, messages can be tailored to the interests of 
a narrow segment of the electorate. Indeed, it is possible to disseminate 
contradictory messages to different groups of voters in this way with little 
risk of detection. Although direct communications from party to voter are 
a legitimate campaign tactic, it is important to maintain a significant public 
forum in election campaigns, as we attempt to do with our paid- and free- 
time proposals, and to develop deterrents to unethical behaviour. 

We have no reason to believe that mass mailing and related techniques 
have been seriously abused in the past in Canada. However, the use of 
these new communication techniques is certain to become more widespread 
in the future and it is prudent to consider the checks and balances neces- 
sary to constrain their potential abuse. The most effective check is public 
scrutiny and we considered proposals to require registered political parties 
to make public any mass mailings distributed during campaigns. 

We rejected these proposals for four reasons. First, the scrutiny of rival 
parties and an alert media is likely to bring quickly to public attention any 
misleading or unethical campaign materials during an election campaign. 
The competitive nature of Canadian campaigns ensures such scrutiny. 
Media attention will alert the electorate to abuses and also to the nature of 
the new technologies, which can produce apparently personalized appeals 
in bulk. In recent years, the news media have been providing increasing 
coverage of campaign techniques. (Frizzell and Westell 1985, 64) 
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Second, the code of ethics that we propose for political parties will sen- 
sitize party activists to the potential for abuse and the risks involved. This 
awareness will help the parties to restrain the activities of the occasional 
overzealous party member. The code will also provide the media and rival 
parties with guidelines against which they can assess questionable cam- 
paign materials. It should deter extreme examples. 

Third, disclosure requirements could not cover techniques that do not 
leave a record, such as telephone canvassing. Any attempt to regulate them 
would be impossible to enforce. 

Fourth, regulation of the registered parties during election campaigns 
would have limited effectiveness in constraining misuse of these new tech- 
nologies because advocacy groups would not be covered. Experience in 
the United States indicates that groups outside the discipline of political 
parties are most likely to send out unethical mass mailings. Unconstrained 
by the longer term considerations and direct political competition that 
parties face, such groups might well circulate materials that raise ethical 
questions. However, to require such groups to deposit or make public their 
mass mailings would be intrusive and difficult to enforce. 

In summary, disclosure requirements for mass mailings by registered 
political parties would not deal effectively with the potential for abuse 
noted in the United States and would constitute a nuisance for the parties. 
In the absence of serious abuses in Canada, public scrutiny, concern for 
campaign ethics and an alert media are, for the time being, sufficient checks 
on the potential for abuse. 


ELECTION ADMINISTRATION AND ELECTION LAW ENFORCEMENT 


Introduction 

A cornerstone of public confidence in any democratic system of represen- 
tative government is an electoral process that is administered efficiently 
and an electoral law that is enforced impartially. Securing public trust 
requires that the election officials responsible for administration and enforce- 
ment be independent of the government of the day and not subject to par- 
tisan influence. At the same time, the administration of the electoral law must 
be sensitive and responsive to the participants in the electoral process. This 
requires that participants receive clear and timely clarifications of the law 
when needed. Public confidence in the fairness of the electoral process also 
requires that the administrative processes and operations of the electoral 
machinery be open to public scrutiny. Finally, the law itself must be seen as 
credible, with appropriate penalties. 

Under the current Canada Elections Act, the principal responsibility for 
the administration of the electoral law is vested in the chief electoral offi- 
cer (CEO). The CEO is appointed by resolution of the House of Commons and 
may be removed only for cause by the Governor General and on the approval 
of the Senate and House of Commons. The Act gives the CEO the general 
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responsibility to direct and supervise the conduct of elections and to issue 
instructions to all election officers to ensure the law is executed and enforced 
fairly and impartially. The CEO appoints a Commissioner of Canada Elections 
who, under the CEO’s general supervision, ensures that the Act is complied 
with and enforced. Prosecutions of election offences under the Act can be 
instituted only with the Commissioner’s consent. Investigations, however, 
are undertaken by the RCMP and other law enforcement agencies as required. 
Prosecutions are conducted before the courts because the law treats offences 
under the Act as if they were criminal offences. Finally, elections are con- 
ducted in each constituency by returning officers appointed by the Governor 
in Council, whose tenure in office is provided for by the Act. The CEO may 
issue instructions to these officers, as specified in the Act, but they are not 
members of the staff of the office of the chief electoral officer, or Elections 
Canada as it is now referred to in practice. 


Historical Perspective 


Election Administration 

The present structure was largely determined by the Dominion Elections Act 
of 1920. Up to that time, elections were administered entirely by the return- 
ing officers in each constituency. From 1867 to 1874, these officers were 
appointed by provincial authorities, as provincial election laws governed 
federal elections. In 1874, the new federal election law stipulated that these 
offices be held by the local registrar or sheriff ex officio. Federal control 
was increased in 1882, when the federal election law gave the power to 
appoint returning officers to the Governor in Council. Historically, elec- 
tion administration was marked by partisanship by provincial and federal 
governments not only in the appointment of returning officers, but also in 
their conduct during elections. The highly decentralized structure of elec- 
tion administration ensured that the intense localism of partisanship affected 
any efforts by returning officers to conduct themselves fairly and impartially. 
(Ward 1963, chapter 9) 

The 1920 Dominion Elections Act established the position of CEO and thus 
created an independent authority for the conduct of elections. Appointed 
by resolution of the House of Commons, the CEO was meant to be inde- 
pendent of the government of the day and the tenure of the office was 
intended to provide impartiality in the administration of elections. Because 
the government was willing to concede to opposition demands that elec- 
tion administration be impartial, the opposition was willing to allow the 
government the right to appoint the assistant chief electoral officer. In 1972, 
the government agreed to a request from the CEO that the CEO be able to 
advise on the appointment of a new assistant chief electoral officer, assisted 
by the Public Service Commission. The appointment was based on the 
ranking of candidates submitted by the CEO. The same procedure was used 
again in 1981. 
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The capacity of the CEO to administer elections and direct election offi- 
cers was strengthened in 1929 when the power to appoint returning 
officers was vested in the CEO. Unfortunately, the incumbent CEO was par- 
tisan in making these appointments, damaging the independence and 
impartiality of the office itself. As a result, in 1934, the power to appoint 
returning officers reverted to the Governor in Council, where it remains to 
this day. 

In 1949, the CEO instituted the practice whereby the Civil Service 
Commission (later to become the Public Service Commission) staffed posi- 
tions within the office of the CEO. This brought staffing of this office within 
the merit principle of the federal public service. The permanent and 
temporary staff of Elections Canada, as the office became called after 1974, 
are now appointed, except for the position of assistant chief electoral offi- 
cer, pursuant to the Public Service Employment Act. The permanent staff of 
Elections Canada includes about 55 positions, with approximately the same 
number of temporary staff for various periods between elections and double 
that number during elections. 

To assist him in the administration of the 1974 Election Expenses Act, 
the CEO invited representatives from each of the parliamentary political 
parties to serve on an ad hoc committee to ensure that the parties fully 
understood the new Act and the approach that Elections Canada intended 
to take in its administration and enforcement. This informal committee, 
originally meant to be a temporary measure, operated until the 1988 elec- 
tion. It advised the CEO on the guidelines issued to political parties and 
candidates, and their agents, and on amendments to the Act itself. 


Election Law Enforcement 

Election law enforcement is one of the more sordid aspects of Canadian 
electoral history. First, election corruption was widespread for several 
decades after Confederation, and publicly admitted to be so by all partic- 
ipants. Second, the Controverted Elections Act was enforced not by federal 
electoral machinery, but by citizen petition, initially to the House of 
Commons and later to the judiciary. The judiciary then reported its findings 
to the House for a final resolution. This process entailed partisans pursuing 
petitions to harass elected candidates and parties engaging in trade-offs to 
influence the outcome. As Norman Ward described it: 


The Controverted Elections Act thus became not so much an instrument 
for the suppression and punishment of corrupt practices as a means of 
providing new battlegrounds for party strife and party bargaining. The real 
purpose of the Act became lost in a maze of circumstances depending pri- 
marily on expediency; and corruption, far from being checked by the law, 
seems actually to have been promoted by its failure. The whole electoral 
system inevitably acquired a low reputation. (Ward 1963, 251-52) 
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Technical changes to the Act in 1915 and 1921 made it more difficult 
for individuals to bring petitions against candidates and the number of 
controverted elections declined dramatically. Equally important, however, 
was the expansion of the franchise after the First World War, which reduced 
substantially the incentive to engage in corrupt practices: there were 
simply too many voters to bother corrupting the few that could be cor- 
rupted. The incidence of prosecutions for corrupt practices also diminished, 
given the absence of an effective enforcement mechanism. Other than 
an enforcement responsibility for offences committed by election officers, 
the CEO had no authority to investigate complaints or to recommend 
prosecution. 

Electoral law first had provisions for the reporting of election expenses 
in 1874. Yet there was no mechanism for enforcement. As a consequence, 
candidates continually violated the provisions relating to reporting require- 
ments. Neither the returning officers, to whom reports were to be submitted, 
nor the CEO after 1920 were given any jurisdiction for enforcing these 
provisions. (Ward 1963, 263) 

Not until the 1974 Election Expenses Act was this deficiency in enforce- 
ment partly corrected: the position of Commissioner of Election Expenses 
was created to enforce the election expenses provisions of the Act under the 
supervision of the CEO. In 1977, this position became the Commissioner of 
Canada Elections and was assigned responsibility for the enforcement of 
all provisions of the Canada Elections Act under the general supervision of 
the CEO. Even with this development, the power to investigate remained 
outside the jurisdiction of the electoral machinery and all prosecutions had 
to be taken to the courts given the criminal character of offences under the 
Canada Elections Act. 


Assessment of the Current Structure 
The impartiality and independence of the CEO and Elections Canada are 
now taken for granted. Even so, government delays in appointing returning 
officers have made it difficult for the CEO to administer elections. The prin- 
cipal deficiency here, however, is not that these positions are government 
appointments but that the CEO has a limited capacity to train them, to retain 
the most competent and to engage them in advance preparations for elec- 
tions. Our recommendations in Volume 2, Chapter 1 are designed to improve 
this situation, while maintaining the basic principles of the current system. 
At the same time, however, the impartiality and independence of the 
federal electoral machinery rest entirely on one officer, the CEO. There are 
no guidelines for the CEO’s use of the discretion he or she is given under 
section 9 of the Canada Elections Act. Such discretion must be used frequently 
during an election to cope with the complex task of administering elections 
ina highly charged and competitive environment. The use of the above-noted 
ad hoc committee of party representatives has made administration and 
compliance with the law easier in some respects, but in general has revealed 
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the serious shortcomings of the overall structure. The CEO, for instance, did 
not chair this committee during its existence because it had no powers to 
instruct the CEO on the exercise of discretionary powers. Nor could these 
representatives commit their parties to whatever the committee might decide 
to recommend to the CEO. When decisions were called for, the CEO was 
required to make them alone. 

The impartiality and independence of the CEO have not been called 
into question. From an institutional perspective, however, the need for this 
officer to exercise individual discretion on controversial issues during the 
heat of an election campaign, while directing the administration of the elec- 
tion law through an incredibly decentralized system, is imprudent. The 
CEO has adopted the practice of issuing guidelines for candidates, political 
parties and agents. The Act does not provide for or require advance rulings 
or interpretation bulletins to clarify the application of the law, however, 
even though the principal participants are essentially “registrants” oper- 
ating under a statutory regulatory regime. Moreover, there is no process to sub- 
mit proposed guidelines to public scrutiny and consultation. Yet electoral law 
is fundamental to the democratic rights of citizens and participants in the 
electoral process. Finally, there is no procedure to ensure that Parliament 
consider the CEO’s proposed amendments to the Canada Elections Act, even 
though the law must keep abreast of changes in election practices and judi- 
cial decisions on the constitutional rights of citizens. 

Equally important, the effective enforcement of the Canada Elections 
Act is called into question both by the nature of offences under the Act and 
by the enforcement structure. The Act treats all infractions as though they 
were criminal offences, despite almost all violations of the Act being now 
essentially administrative or regulatory in character. For example, of the 
862 complaints lodged in the 1988 general election, only 1 per cent dealt with 
matters of electoral fraud. By treating what are administrative or regulatory 
infractions as criminal offences, the Canada Elections Act unintentionally 
undermines public confidence in the electoral process. The need to correct 
this state of affairs was widely supported at our public hearings by numerous 
interveners, including a former CEO, the current CEO and the Commissioner 
of the Royal Canadian Mounted Police (RCMP). 

Under the present structure the Commissioner of Canada Elections 
lacks the authority to investigate; all investigations must be carried out by 
the RCMP. The Act requires, moreover, that all prosecutions must be before 
the courts. In addition, while the CEO appoints this Commissioner and has 
the power to instruct him or her to initiate inquiries, only the Commissioner 
decides whether a case will be brought before the courts. Here too the credi- 
bility of the system rests on the decisions of one officer, who receives little 
guidance as to how to pursue his or her functions. 

This enforcement structure has resulted in an unwieldy and unsat- 
isfactory process from many perspectives. Investigations take too long 
because they are treated as criminal investigations. Candidates are subject 
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to unnecessary embarrassment because they are being investigated by the 
police. Very few complaints are prosecuted because they require a crimi- 
nal standard of proof. Because the current elections law is criminal rather 
than administrative, it is difficult to obtain injunctions. This means there is 
no efficient legal remedy to stop actions during an election that may affect 
either the election result or the public’s perception of the integrity of the elec- 
toral process. Finally, penalties vary greatly without a clear justification for 
the variations between offences. 

The most significant consequence of this situation is that the provisions 
of the Act are not adequately enforced. Infractions occur. But under the 
current structure, they cannot be brought to a stop effectively by adminis- 
trative means. Nor can they be treated as administrative or regulatory infrac- 
tions in the way they are investigated, adjudicated and punished. 

One of the frequent complaints at our hearings concerned the use of 
the RCMP by Elections Canada to investigate allegations of election offences. 
The Commissioner can, and does, use other persons as investigators, but 
must rely on the RCMP, as the federal police force, if powers of search or 
seizure are needed, since the Canada Elections Act does not give these powers 
directly to the Commissioner except where an election officer may be under 
investigation. There was widespread support at the hearings for finding 
alternative means to investigate breaches of election law, most of which 
are not of a truly criminal nature. 

In his testimony, Norman Inkster, the Commissioner of the RCMP, sup- 
ported the transfer of election investigations to Elections Canada: 


If this investigative function was assumed by a civilian body, it would 
effectively decriminalize these regulatory or administrative infractions; 
allow the RCMP to deploy our limited resources to more urgent criminal 
matters; and reduce the unnecessary embarrassment to individuals who 
are now the subject of police investigation when in fact their infractions 
may be of a regulatory nature. (Ottawa, 13 March 1990) 


The Commissioner of Canada Elections is expected to act indepen- 
dently of the CEO although the CEO establishes general directives related to 
enforcement. As Jean-Marc Hamel (then CEO) noted in testimony before 
the Standing Committee on Elections, Privileges and Procedure (Canada, 
House of Commons 1988b, 24:83): 


My role is to set the policy and terms of reference. My only interest in 
individual cases is to make sure that the commissioner follows or respects 
the policy or guidelines. Under no circumstances do I go to the file or have 
to give any permission or authority, because the commissioner already 
has that authority in the legislation. 


The policy of Elections Canada is to proceed with the investigation of 
all legitimate complaints relating to elections, and to prosecute any infraction 
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where this would serve the interests of justice or the public interest and where 
there is a good chance of success. 

Complaint files are kept confidential unless a prosecution is launched. 
A review of a random selection of 150 of the 1988 cases with the 
Commissioner of Canada Elections found that 46 per cent of these com- 
plaints came from within Elections Canada, 24 per cent from candidates 
or their campaign workers, 20 per cent from the general public and only 
3 per cent from the police. After the 1988 election the Commissioner autho- 
rized only 50 prosecutions, the equivalent of 6 per cent of the 862 com- 
plaints concerning that election. 

There are many reasons for the low proportion of election-related com- 
plaints that led to prosecution. Many complaints were not pursued because 
they were anonymous, considered to be frivolous, did not provide enough 
information or because the alleged offence was not covered by the law. Some 
complaints were set aside because they were premature: for example, com- 
plaints about excessive election spending that were submitted before the 
deadline for election returns and not renewed after the return was submitted. 

Many complaints, especially from within Elections Canada, were minor. 
These included election expenses returns that were submitted a short time 
after the deadline, and minor errors or omissions in returns that were not 
material or could be easily corrected. In some cases where a candidate had 
failed to report, there had been no expenses. 

In 1988 the Commissioner decided as a matter of policy not to prose- 
cute sales of alcohol on election day if the police had laid a complaint. Some 
cases of spending over the limit set out in the Act were not prosecuted after 
the 1988 election either because the amount overspent was too small to jus- 
tify prosecution or because it was difficult to determine, using the Act’s 
definition of election expenses, whether a candidate had in fact exceeded 
the limit. Cases of election spending by those other than parties or candi- 
dates were not prosecuted anywhere in Canada because of an Alberta court 
judgement in the National Citizens’ Coalition case, even though the Alberta 
judgement was not binding on the courts of other provinces. The Commis- 
sioner also judged that it was not in the public interest to prosecute tech- 
nical violations of the law: for example, when a candidate reported payments 
to an election worker as an expense but a union paid the worker directly 
rather than channelling the payment through the official agent. 

The general experience of bodies responsible for election administration 
is that election offences come to light by means of complaints rather than 
through active efforts at enforcement. There is really no other alternative, 
given the numbers of people involved as poll workers and enumerators, as 
campaign workers for the candidates, and as voters. In addition, some con- 
trol is built into the system because rival parties and candidates naturally 
watch each other for irregularities. Hence the complaints filed and prosecu- 
tions launched by Elections Canada have some credibility as a means to 
judge the current extent and nature of election offences. 
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The record of the past two elections shows that an overwhelming num- 
ber of complaints are of a financial or administrative nature. As shown in 
tables 7.10 and 7.11, less than 2 per cent of the complaints arising from those 
two elections dealt with offences that could be classified as election fraud. 
This fact, in our view, supports demands to take the enforcement of most 
election offences out of the courts. 

At the provincial level, enforcement of election offences is generally in 
the hands of the CEO or, in Ontario, shared with a commission responsible 
for overseeing election financing. As shown in Table 7.12, the number of 
complaints and prosecutions for election offences at the provincial level is 
almost nil. Prosecutions are in every case adjudicated by the courts. 


Table 7.10 
Complaints and prosecutions, 1984 general election 
Prosecutions 
Complaints Prosecutions Prosecutions/ resulting 
Offences concerning scene tae a complaints — in convictions 
N % N % % % 
Parties, candidates, agents 371 65.4 28 24.3 és) 50.0 
Election officials af om 0 0.0 0.0 — 
Fraudulent vote ) 1.2 0 0.0 0.0 ce 
Granting 4 hours to vote 54 9.5 { 0.9 1,9 100 
Sale of alcohol on election day 82 14.5 82 (ae 100 89.0 
Other 39 6.9 4 id 10.3 50.0 
Total O67 2100 115° 100 20.3 78.3 
Source: Boucher 1991 RC. 
Table 7.11 
Complaints and prosecutions, 1988 general election 
Prosecutions 
Complaints Prosecutions Prosecutions/ resulting 
Offences concerning a ————— complaints — in convictions 
N % N % % % 
Parties, candidates, agents 696 80.7 34 68.0 49 70.4 
Election officials 21 2.4 1 2.0 48 100 
Fraudulent vote 8 0.9 3 6.0 37.5 66.7 
Granting 4 hours to vote 51 5.9 9 18.0 17.6 66.7 
Sale of alcohol on election day 14 1.6 1 2.0 7.4 0.0 
Other 72 8.4 2 4.0 2.8 50.0 
Total 862 100 50 100 5.8 65.9 


Source: Boucher 1991 RC. 
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sae and prosecutions during the last two elections in Canadian jurisdictions 
Complaints Prosecutions 

Jurisdictions Second-last election Last election Second-last election Last election 
Canada 567 862 115 50 
Newfoundland 0 4 0 4 
Nova Scotia N/A N/A 0 2 
Prince Edward Island 0 0 0 0 
New Brunswick 8 4 0 0 
Quebec 591 156 49 29 
Ontario 20 27a 3 20° 
Manitoba 1 1 1 0 
Saskatchewan 0 0 0 0 
Alberta 0 1 0 1 
British Columbia 0 0 0 0 
Yukon 1 0 0 0 
Northwest Territories 1 1 0 1 


Source: Data compiled from a questionnaire submitted to the chief electoral officers and from annual reports 
from each jurisdiction. (Boucher 1991 RC) 


“Includes 77 complaints related to the Patricia Starr case (see Johnson 1991 RC). 
°All 20 prosecutions were related to the Patricia Starr case. 


Since the 1920s the ethical standards of Canadian federal elections, as 
measured through enforcement activity, have tended to be relatively high. 
Most election fraud in recent elections has related to padding of the electoral 
lists. The classic kinds of election fraud and electoral corruption have not 
emerged in recent elections; perhaps they are a thing of the past. As a con- 
sequence, most enforcement activity is now directed to upholding the rules 
relating to election expenses. While election law should certainly take account 
of the possibility of election results being affected by corruption, the experi- 
ence of Canadian elections suggests this is an exception. 

There are some serious flaws in the way election laws are enforced that 
need to be addressed generally, especially if there is to be more compre- 
hensive regulation of election finance. In addition to the problems with 
relying on the RCMP for investigations, it is often difficult to prosecute 
offences of an administrative or financial nature through the regular courts. 
The criminal offence model characterized by the need to prove intent beyond 
a reasonable doubt is inappropriate for many election offences. 

Another difficulty is that measures to enforce election laws are always 
taken after the fact, because Elections Canada has no legal or practical 
means to stop actions during a campaign that may affect the election results 
or the integrity of the electoral system. By contrast, the Directeur général 
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des élections in Quebec can intervene during elections. During the 1989 
Quebec election, the Quebec elections office sent 31 warnings to individuals 
and groups about violations of the independent expenditure provisions of 
the Act — expenditures that are prohibited during election periods in Quebec. 
All of these individuals and groups were warned they would be prosecuted 
if their activity did not cease and all complied. This approach indicates clearly 
that quick action and certainty of prosecution constitute the best deterrent. 

The current penalties for election offences are arbitrary and uneven. 
For example, a candidate convicted of overspending may be judged to be 
guilty of a corrupt practice and hence barred from voting or from being a 
candidate for seven years. A national party that overspends its limit by 
$1 million can be fined a maximum of $25 000. The agent for a candidate 
who overspends the limit may lose the right to vote for five years whereas 
the official agent for a party that exceeds its limit does not. As the above 
examples suggest, the maximum penalty of $25 000 is much too low for a 
national party. And the threat of a jail sentence for a minor offence like 
wearing a party button in the polling station is excessive. 


Reforming the Administrative and Enforcement Structure 

To improve the administration and enforcement of the Canada Elections Act 
while preserving the independence and impartiality of the federal elec- 
toral machinery, there must be fundamental changes that create a new and 
flexible structure for the administration of elections and the enforcement 
of electoral law. 


Role and Structure of the Canada Elections Commission 
An independent multi-member commission rather than a single officer 
would enhance the capacity of the central electoral machinery to respond 
effectively and efficiently to the legitimate concerns of citizens and elec- 
toral participants in the administration of the election law, to formulate 
policy, to direct the implementation of policy, to issue clarifications of the 
law and to propose changes in the law. Multi-member commissions are 
now used by governments in virtually all cases where a regulatory regime 
must be administered in an independent and impartial manner. The statu- 
tory provisions of the Canada Elections Act must be as complete as possible, 
given that they regulate partisan competition in the most fundamental pro- 
cess of democracy. There must therefore be minimal executive discretion for 
those administering the Act. No statute, however, can eliminate the need 
for administrative discretion. This is especially important now that the elec- 
tions act registers participants and extends the law to their financial and 
administrative activities. It is further warranted because the operations of 
Elections Canada during elections are highly decentralized, with more than 
200 000 election officials deployed across the country. 

A multi-member elections commission to direct election administration 
on basic policy and policy interpretation is essential to secure the broadest 
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possible compliance with the law by those who are registrants under the 
law. It is also necessary to give the CEO and the CEO’s administrative officers 
the authoritative policy guidelines necessary to support their adminis- 
trative decisions, while ensuring the credibility of their actions. A multi- 
member commission can achieve these fundamental objectives with greater 
credibility and effectiveness than a single election officer because the commis- 
sion can be structured to consider several different views in determining 
what is fair and equitable policy. The shortcomings of the ad hoc committee 
on the one hand and the legislative process of statutory change on the other 
prove the need for a more flexible and open structure. 

A multi-member elections commission, as a board of directors, would 
still require a chief executive officer to administer and be responsible for the 
conduct of elections. The usual practice of such regulatory commissions is 
to have the chief executive officer also chair its board. This ensures that the 
commission is advised directly by the officer who is accountable to it for 
operations, and that the officer responsible for implementing policy is 
involved in formulating that policy. This enhances accountability because 
the administrative consequences of proposed policies are addressed by the 
commission with the chief executive officer participating in commission 
decision making. The administrative dimensions of policy are thus fully 
considered before implementation, and the chief executive officer can pro- 
vide advice in advance. The accountability of the chief executive officer for 
policy implementation is thus strengthened and clarified. 

Those administering elections must be clearly seen as responsible to 
the House of Commons, separate from the executive branch of government 
(thus separate from the governing party) and as an independent tribunal 
for election law enforcement. 

Several different administrative bodies in Canada handle both inves- 
tigations and prosecutions. For our purposes, the structure of provincial 
securities commissions appears to be the most appropriate on which to 
model the Canada Elections Commission. Securities commissions generally 
have two-tiered structures. For example, the first tier of the Ontario Securities 
Commission is an autonomous statutory tribunal that “formulates policy, 
sits as an administrative tribunal in hearings, acts as an appeal body from 
decisions made by the Executive Director and staff, hears appeals from 
decisions of the Toronto Stock Exchange (‘TSE’) and the Toronto Futures 
Exchange (‘TFE’) and makes recommendations to the government for changes 
in legislation”. (Ontario Securities Commission 1990, 7) The second tier, 
the Commission’s administrative agency, is composed of managers, lawyers, 
accountants, investigators and support staff. The administrative agency is 
responsible for the daily operations of the Commission. 

There are many instances among securities commissions where a mem- 
ber of the tribunal may become involved in decisions to investigate and 
prosecute complaints. Such commissions have a built-in safety valve; when 
a board member is consulted prior to adjudication before the tribunal, the 
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board member is barred from hearing the complaint or from participating 
in any hearing decision. 

The administrative law tradition in the Canadian Bill of Rights and the 
Canadian Charter of Rights and Freedoms, as well as recent jurisprudence, requires 
that when a federal commission has both adjudicative and prosecuting func- 
tions, there must be a clear separation of the two responsible structures to 
ensure the commission’s institutional integrity. (ViacBain 1985) In short, the insti- 
tutional design of the commission must be such that the adjudicative and 
prosecuting functions are not confused, nor should they compromise proce- 
dural fairness and natural justice. The commission tier that investigates and 
prosecutes complaints must be independent of the adjudicative tier. 

The institutional integrity of the Canada Elections Commission would 
be affirmed through a two-tiered structure. There would be no mixing of 
the Commission’s investigative and prosecuting functions on the one hand 
and the adjudicative functions on the other. In Volume 2, Chapter 8, we 
outline a scheme whereby the director of enforcement would determine 
whether to pursue an election law violation before the Commission or 
before the courts based on the severity of the infraction or offence. Canada 
Elections commissioners would not hear and assess the investigation of an 
election law violation or offence before deciding whether it or the courts 
should adjudicate the matter. Further, the investigations and prosecutions 
by the office of the director of enforcement would be conducted indepen- 
dently of the Commission tribunal. 

This two-tiered structure means that the members of the commission 
should not only be appointed by the House of Commons, but that the 
appointment process should be designed to reflect a broad consensus of 
the elected Members of Parliament and not merely a simple majority of 
elected MPs. This can be achieved by requiring that all appointments to the 
commission, including that of chief electoral officer, be made by a two- 
thirds vote of the House of Commons, a process that will normally require 
the parliamentary parties to agree on nominations to the commission. 

The elections commission should be large enough to reflect a diversity 
of views and experience and to fulfil its responsibilities as a tribunal. In 
addition to the CEO, who will chair the commission and be its chief execu- 
tive officer, it should have two full-time members serving as vice-chairs. 
Given the nature of the responsibility, the commission chair /CEO should be 
paid a salary equal to that of the Chief Justice of the Federal Court of Canada 
and the two vice-chairs should be paid salaries equal to those of the justices 
of that court. The terms of commission members should be staggered to 
ensure continuity. Because the formula for appointment requires a two- 
thirds majority in the House of Commons, the term of a commissioner 
could be renewed if that is the wish of the House. 

If commissioners have had a partisan past, they should be required, 
on appointment, to sever any formal links with a political party. In addition, 
their terms should be long enough and the reasons for removal sufficiently 
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restricted so that they can act with independence. This condition is essential 
if commission members are to adjudicate cases involving election viola- 
tions. We are confident that persons who have been partisan can act impar- 
tially in these cases; their situation will be the same as those with partisan 
pasts who are expected to act impartially when appointed to the Bench. 

If a commissioner is unable to perform his or her duties as identified in 
the Canada Elections Act and is unwilling to resign, the Canada Elections 
Commission may need to contemplate the removal of the commissioner. The 
process used to remove a commissioner should be rigorous, credible, non- 
partisan and established. Since the commissioners would have important 
adjudicative responsibilities, the process should be similar to the one used to 
remove federally appointed judges. The procedure for the removal of judges 
is set out in the Judges Act. The Canadian Judicial Council has responsibility 
for investigating and making recommendations on the possible removal of fed- 
erally appointed judges. The Council’s recommendations must be consistent 
with the provisions of the Act; section 65 (2) provides the specific reasons for 
which the Council may recommend removal of a judge. As well, section 69 
of the Judges Act provides that the Council may be requested to inquire whether 
certain persons appointed pursuant to an enactment of Parliament to hold 
office and satisfying the standards of good behaviour should be removed 
from office for any of the reasons set out in section 65 (2). 

The initiation of the process to remove a commissioner should be based 
on a majority decision of Canada Elections commissioners to request an inquiry 
by the Canadian Judicial Council. Following its inquiry, the Council would 
make a recommendation to the Speaker of the House of Commons on whether 
the commissioner should be removed. The removal of the commissioner 
would take place only if there was an address based on a two-thirds vote of 
the House of Commons. As would be the case in the appointment of a com- 
missioner, his or her removal would normally require inter-party agreement. 


Recommendation 1.7.24 
We recommend that 


(a) a commission be established to be known as the Canada 
Elections Commission consisting of seven members 
appointed by a two-thirds vote of the House of Commons; 

(b) the House of Commons designate a member of the Commis- 
sion to be the chief electoral officer who will chair the 
Commission and be its chief executive officer; — 

(c) the House of Commons designate two members of the 
Commission to be vice-chairs; 

(d) the chief electoral officer/chair of the Commission be 
appointed for a seven-year term or until a successor is 
appointed; 
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(e) other members of the Commission be appointed for a five- 
year term or until a successor is appointed; 
(f) when the Commission is established, three of its first six 
members be appointed for seven years to ensure continuity; 
(g) the terms of the chief electoral officer and commissioners 
be renewable; 
(h) (1) a majority of commissioners be permitted to request the 
Canadian Judicial Council to inquire into whether a com- 
missioner should be removed from office for any of the rea- 
sons set out in paragraph 65 (2) (a) to (d) of the Judges Act; 
(2) the Council’s recommendation be made to the Speaker 
of the House of Commons; and 
(3) commissioners be removed only on a two-thirds major- 
ity address of the House of Commons; 
during their terms in office, the chief electoral officer 
and commissioners not hold office in or be employed in 
any capacity by a political party, not be members of a polit- 
ical party and not make political contributions or contri- 
butions to a party foundation; and 
the chief electoral officer/chair of the Commission be paid 
a salary equal to that of the Chief Justice of the Federal 
Court of Canada; the two vice-chairs be paid a salary equal 
to that of the justices of that court; and the remuneration of 
the other members of the Commission be fixed by the 
Governor in Council. 
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Recommendation 1.7.25 


We further recommend that the powers of the Canada Elections 
Commission include the following: 

(1) to formulate policy and direct the chief electoral officer on 
policy implementation; 

(2) to issue policy statements to registered political parties, can- 
didates, agents and other interested individuals or groups; 
(3) to review decisions by election officials when requests have 
been filed by citizens, candidates, parties and their agents; 
(4) to conduct public hearings on regulations, policies and 
guidelines; 

(5) to respond to requests for advance rulings or interpretation 
bulletins from registered political parties, candidates or agents; 
(6) to recommend changes to legislation; 

(7) to make regulations that are submitted directly to the 
Speaker of the House of Commons and deemed approved if 
not referred for debate or to a committee within 15 sitting days 
after being tabled; 
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(8) to exercise the functions of the current broadcasting 
arbitrator; 

(9) to submit its annual operating budget to the Treasury Board; 
(10) to submit an annual report to Parliament on elections 
administration and enforcement; and 

(11) to maintain a register of political parties, constituency 
associations and party foundations. 


The Canada Elections Act must provide rules on how the Commission 
should be organized to act as a tribunal. The entire Commission should 
not have to sit on every panel to hear a case. Rather, a panel with at 
least one commissioner should be designated to adjudicate each case (see 
Volume 2, Chapter 8). For meetings of the full Commission, a quorum of 
two members should be sufficient. 


Recommendation 1.7.26 
We recommend that 


(a) when a case is referred to the Commission for adjudication, 
the chair, or in her or his absence a vice-chair, designate the 
panel to hear the case; 

(b) a panel consist of any number of commissioners; and 

(c) the quorum for meetings of the Commission be two members. 


Deputy Chief Electoral Officer 

If the chief electoral officer (CEO) is absent or unable to act for any reason, 
the assistant chief electoral officer, who is appointed by the Governor in 
Council, must assume the CEO’s executive duties in regard to the conduct 
of an election. 

We recommend that the title of assistant chief electoral officer be changed 
to deputy chief electoral officer and that the deputy chief electoral officer nor- 
mally be present at the meetings of the Canada Elections Commission. This 
would ensure that he or she would be well informed and prepared to act on 
behalf of the CEO, in an executive capacity, as required. The deputy chief elec- 
toral officer, however, should not be appointed by the Governor in Council. 
Since this officer would be required to serve in place of the CEO in the CEO’s 
executive capacity under the policy direction of the Commission, this position 
need not be staffed by resolution of the House of Commons. Appointment by 
a majority vote of the Commission should be sufficient. 

One of the two vice-chairs would be designated acting chair of the 
committee. The procedure for designating acting chairs would be estab- 
lished by the Commission. 
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Recommendation 1.7.27 
We recommend that 


(a) a deputy chief electoral officer be appointed by the Canada 
Elections Commission; 

(b) the deputy chief electoral officer be deemed to be employed 
in the federal public service; and 

(c) a vice-chair be designated to act as chair in the absence of 
the chair. 


Enforcement of the Canada Elections Act 

To increase public confidence in the integrity of the electoral process through 
a more effective and appropriate enforcement mechanism, most violations 
under the Canada Elections Act should be investigated and prosecuted as 
administrative or regulatory infractions. Given this change in approach to 
violations under the Canada Elections Act, the Canada Elections Commission 
should be empowered to function as an administrative tribunal to adjudicate 
alleged infractions of the election law. More serious offences that warrant 
more severe penalties, such as imprisonment, loss of the right to be a can- 
didate, loss of a seat in the House of Commons and higher fines, should be 
adjudicated only by a court having criminal jurisdiction. A voluntary com- 
pliance procedure should also be instituted to allow a speedy voluntary 
agreement relating to an infraction without involving the Commission or the 
courts. Criminal Code offences such as breach of trust or influence peddling 
(sections 122 and 125 of the Criminal Code) should continue to be dealt with 
as criminal offences. 


Recommendation 1.7.28 


We recommend that election violations be brought before the 
Commission or prosecuted before provincial criminal courts, 
depending on the nature and gravity of the alleged violation. 


Another shortcoming of the present Act is that enforcement is entirely 
after the fact. Currently, if Elections Canada becomes aware that an indi- 
vidual or party is committing a violation during a campaign, it has no 
power to intervene effectively, although in practice, once so informed, most 
correct their actions. In other regulated areas, the agencies have the power 
to stop harmful or illegal activities through cease-and-desist orders or man- 
datory injunctions. The Canada Elections Commission should have similar 
powers, including the power to intervene unilaterally in emergencies. 
However, an individual or party affected by such an order should have the 
right to appear before the Commission and any emergency order should 
be of short duration. 
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The Commission should have the powers, rights and privileges vested 
in a superior court of record for the attendance and examination of wit- 
nesses, the production and inspection of documents, the issuance and 
enforcement of orders, the payment of costs, and all other matters necessary 
for exercising its powers to compel compliance with the Canada Elections Act. 

It should also have the power to review, rescind, change, alter or vary 
any of its decisions or orders on its own initiative or on request. The 
Commission should be required to provide written reasons for its adju- 
dicative decisions. Finally, any person or party would have the right to 
seek review of a decision of the Commission to the Federal Court of Canada, 
within 30 days of the decision being made public, but only on questions 
involving the Commission’s jurisdiction. 


Recommendation 1.7.29 
We recommend that 


(a) the Canada Elections Commission be constituted as an 
administrative tribunal to adjudicate infractions under the 
Canada Elections Act with the powers, rights and privileges 
vested in a superior court of record, but that the Commission 
not participate in decisions related to investigation and 
prosecution, which would be the responsibility of the direc- 
tor of enforcement; 

(b) the Commission be empowered to issue mandatory injunc- 
tions and cease-and-desist orders when required to protect 
the integrity of the electoral process, provided that the per- 
son or party affected by such an order has the right to appear 
before the Commission before the order is handed down, 
except in cases deemed to be emergencies; 

(c) the Commission provide written reasons for its decisions; 

(d) the Commission be empowered to rescind or vary any deci- 
sion or order it has made at its own initiative or pursuant 
to a request made before it; and 

(e) any person or party have the right to seek review of a deci- 
sion of the Commission to the Federal Court of Canada 
within 30 days of the decision upon any question involving 
the jurisdiction of the Commission. 


Director of Enforcement 

It is important that Canadians are assured that the Canada Elections 
Commission will provide a fair and impartial review of matters before it, first, 
by the person who determines whether an investigation or prosecution 
should proceed and, second, by the Commission that will either adjudicate 
the matter or direct the matter to the criminal courts for prosecution. 
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To ensure the institutional integrity of the Canada Elections Commission, 
the staff member responsible for investigation and enforcement must be 
independent of the Commission. A person designated as the director of 
enforcement will be responsible for decisions relating to investigation of a 
complaint as well as the initiation and handling of the prosecution. The 
director of enforcement will have no communication with the commis- 
sioners in relation to investigation and prosecution other than when the 
director appears before an adjudication panel of commissioners to prose- 
cute a case or seek approval for a voluntary compliance agreement. 

To ensure the true independence of the director of enforcement from the 
Commis sion, the director should be appointed by the Governor in Council. 
It is also ..ecessary to provide for security for her or his position; therefore 
the appointment should be for a fixed period. The director of enforcement 
should have exclusive authority over her or his staff in relation to investi- 
gations and prosecutions. Finally, the director of enforcement should be 
able to make decisions without fear of dismissal unless there is just cause. 
Removal of the director should only be with the unanimous approval of the 
Commission. 


Recommendation 1.7.30 
We recommend that 


(a) the Governor in Council appoint a director of enforcement 
who will hold office for a five-year term during which she 
or he may be removed only for cause and with the unani- 
mous approval of the Commission, and the mandate of the 
director of enforcement be renewable; 

(b) the office of the director of enforcement be an independent 
office responsible for investigation and prosecution of 
offences before the Commission and the courts; and 

(c) the director of enforcement have exclusive authority over the 
investigative and prosecutorial staff of her or his office. 


Detailed analysis and recommendations on procedures for the enforce- 
ment of the elections act and of the procedure to handle investigations and 
prosecutions are in Volume 2, Chapter 8. 


Regulations Under the Act 

Although the current Canada Elections Act gives the chief electoral officer 
powers to exercise some discretion, no provision is made for regulations 
with the force of law to be made by delegated authority under the Act. As 
a consequence, matters that in most statutes would be subject to regula- 
tions, especially those dealing with the details of enumeration, election 
finance and the voting process, are contained in the Act itself. For the most 
part, this approach is justified by the fact that the Canada Elections Act 
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governs the electoral competition between candidates and political 
parties. 

The experience of the past few years, however, demonstrates not only 
the need for more frequent adjustments in the Canada Elections Act, but also 
the difficulty of making these changes by legislation. Members of Parliament 
and the political parties have been reluctant to allow changes to be made 
by other means for fear of giving the government of the day too much influ- 
ence over the rules governing elections. This is a legitimate and reasonable 
concern and any revisions to the Canada Elections Act must ensure that the 
basic rules are governed by statutory provisions. The Canada Elections Act 
must remain more comprehensive in its details than normal legislation. 
Nevertheless, many matters should be governed by regulations. This can 
be done only if the House of Commons, rather than the government or any 
other authority, has the final say in changes to such regulations. This is pos- 
sible if the Canada Elections Commission adopts any new or amended reg- 
ulations but the power to approve or reject them is reserved for the House 
of Commons. 

Under most statutes, regulations are developed by the responsible min- 
ister and the minister’s department, or by an independent regulatory board. 
They do not come into force until they have been approved by the Governor 
in Council and published in The Canada Gazette. Many departments and 
regulatory agencies publish draft regulations and hold extensive consul- 
tations before making their proposals final. Proposed regulations are also 
reviewed by a special branch of the Privy Council Office for compliance 
with the Charter and are examined by the joint House of Commons and 
Senate Standing Committee on Statutory Instruments to ensure that they 
are within the terms of the powers granted in the enabling statute. This 
process of making regulations can take up to 16 months from the time the 
department or agency first submits them in draft form. 

Because this delegated regulatory decision making is controlled by the 
government rather than Parliament, it is not acceptable or appropriate for 
making regulations dealing with election law. Under normal circumstances, 
this procedure is also too slow for the needs of the electoral process. 

Therefore, a procedure is required that reflects the position of the Canada 
Elections Commission as an agency of Parliament and ensures the House of 
Commons deals with proposed regulations expeditiously. The procedure 
should enable any regulations proposed by the Canada Elections Commission 
to be deemed to have been adopted 15 sitting days after they have been sub- 
mitted to the House of Commons, unless they have been referred for debate 
or toa committee during this period. Any regulations referred for debate or 
to committee would have to be approved by the House of Commons to take 
effect. Since in this unique procedure the regulations must be approved by 
the House of Commons directly rather than by the Governor in Council, 
there is no need for the Joint Standing Committee on Statutory Instruments 
to be required to review the regulations (although it could be invited to do so). 
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Before the Canada Elections Commission proposes any regulations, it 
should publish them in The Canada Gazette, inviting public comment, and 
conduct hearings on its proposals if deemed appropriate. This means that 
any proposed regulations would require the Canada Elections Commission, 
representing a diversity of views, to reach agreement first among its mem- 
bers, then to assess public reaction and response to its proposals, and finally 
to submit the proposed regulations for scrutiny and approval by the House 
of Commons. To launch the work of the Commission and allow parties and 
other registrants to fulfil the various new requirements, the initial set of reg- 
ulations required to implement the new Canada Elections Act should take 
effect immediately and remain in force for six months. Following that period, 
the House of Commons would have the opportunity to accept or reject the 
regulations, along with whatever changes the Canada Elections Commission 
had proposed. 


Recommendation 1.7.31 
We recommend that 


(a) where regulations are provided for under the Canada 
Elections Act, they be made by the Canada Elections 
Commission and submitted directly to the Speaker of the 
House of Commons, who must table them forthwith; 

(b) regulations be deemed to be approved if not referred for 
debate or to a committee within 15 sitting days after they 
have been submitted to the House; 

(c) if aregulation made by the Commission has been referred for 
debate or to a committee of the House of Commons, it require 
approval by the House of Commons to take effect; and 

(d) the initial set of regulations required to implement the new 
Canada Elections Act take effect immediately and remain in 
force for six months, then be approved or rejected by the 
House of Commons. 


Interpretation Bulletins and Advance Rulings 

The Canada Elections Commission would establish policies and direct the 
chief electoral officer on policy issues. The Commission should also publi- 
cize its policies. At the same time, however, participants in the electoral pro- 
cess, particularly those formally registered under the law, need a more for- 
mal mechanism to clarify the rules governing them. This can be achieved 
in two ways: first, the commissioners, acting as a body, can issue policy 
statements on matters that have caused concern or uncertainty; and, second, 
Commission staff can issue interpretation bulletins and advance rulings 
within a defined period at the request of a political party, candidate, agent, 
constituency association or party foundation. In each case, the necessary 
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documents would be made public. Both these techniques are commonly 
used by other government agencies, for example, Revenue Canada, Taxation, 
various securities commissions, and the Federal Election Commission in 
Washington. 


Recommendation 1.7.32 
We recommend that 


(a) the Commission be empowered to issue policy statements; 
and 

(b) the chief electoral officer be empowered to issue interpre- 
tation bulletins as a guide to the law and be required to 
respond within a reasonable time to requests for advance 
rulings on its interpretation of election law and regulations. 


Broadcasting Arbitration 

The current Act calls for an independent broadcasting arbitrator, appointed 
by the chief electoral officer, whose function is to allocate free and paid 
broadcast time at and between elections, and to resolve related disputes. 
This official acts part-time and has no other responsibilities within Elections 
Canada. In a dispute over broadcast time, the decisions of this arbitrator are 
final and not subject to appeal except on points of law. 

Given the powers of this function in disputes, which affect the funda- 
mental principle of fairness in electoral competition, the Canada Elections 
Commission would be a more appropriate authority to exercise this respon- 
sibility. Negotiations with political parties could be handled by the 
Commission’s staff, by a single commissioner or by someone appointed 
by the Commission to perform these specialized tasks. Final decisions on 
broadcast matters should be made under the authority of the Commission 
itself. The office of the broadcasting arbitrator should therefore be abolished. 


Recommendation 1.7.33 


We recommend that the Canada Elections Commission be 
responsible for all matters relating to broadcasting as found in 
the Canada Elections Act. 


Non-Statutory Canada Elections Commission Expenditures 
The primary activity of Elections Canada is to carry out elections; its expen- 
ditures for this purpose are authorized by statute and not subject to Treasury 
Board approval, and therefore, government budgetary control. 

Both former and the current chief electoral officers have recommended 
that the financial resources of Elections Canada not be subject to Treasury 
Board control but instead subject to direct parliamentary authorization, on 
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recommendation of the chief electoral officer, because this office reports 
directly to Parliament and is not under ministerial authority. In our view, it 
would be inappropriate to exempt the Canada Elections Commission from 
federal budgetary policies — for example, a temporary program of expenditure 
restraint. Although the Commission’s non-statutory expenditure estimates 
should be subject to review by a House of Commons committee, they should 
continue to be subject to prior approval by the Treasury Board, which is 
the procedure that applies to other independent agencies, including the 
Office of the Auditor General of Canada. 


Recommendation 1.7.34 


We recommend that the Commission’s non-statutory budget 
estimates, as submitted by the Commission, continue to be 
subject to Treasury Board approval prior to their submission 
to Parliament. 


Reports to Parliament 

Although the chief electoral officer reports directly to Parliament, the rela- 
tionship between Elections Canada and the House of Commons has not 
been as effective as it could and should be. This has resulted in unneces- 
sary delays in Parliament acting on recommendations for legislative changes 
made by the chief electoral officer. It has also led to less than satisfactory 
arrangements between the political parties represented in the House of 
Commons and Elections Canada. 

In future, there should be a much stronger relationship between the House 
and the Canada Elections Commission. At present, there is no regular sched- 
ule for the chief electoral officer to report to Parliament; the statutory report 
of the chief electoral officer is delivered at the opening of each session of 
Parliament, but a new session of Parliament is not always held each year. 
This schedule for reporting may have been appropriate when the chief elec- 
toral officer was responsible only for conducting elections, but, as a result 
of responsibilities added during the past two decades, it is no longer suf- 
ficient. Therefore, the Canada Elections Commission should report annu- 
ally. The House of Commons committee responsible for election matters 
should be expected not only to respond to this annual report but also to 
meet with the chief electoral officer and other members of the Commission 
at least once a year. 


Recommendation 1.7.35 
We recommend that 
(a) the Canada Elections Commission report annually to the 


House of Commons on its activities and on recommended 
changes in legislation and election practice; and 
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(b) the Committee responsible for election matters respond to 
the Commission’s annual report and meet with the chief 
electoral officer and members of the Commission at least 
once a yeat. 


Rights of Election Officers and Staff of the Commission 

To ensure the independence and impartiality of the federal electoral adminis- 
tration, we recommend that the chief electoral officer and other members 
of the Commission, during their term of office, not be permitted to hold 
office or be employed by a political party, to be a member of a political 
party or to make political contributions. These prohibitions should apply 
to election officers, including returning officers, assistant returning officers and 
the management and professional staff of the Canada Elections Commission. 


Recommendation 1.7.36 


We recommend that during their terms of office, returning offi- 
cers, assistant returning officers and the management and pro- 
fessional staff of the Canada Elections Commission not hold 
office in or be employed in any capacity by a political party 
and not be members of a political party or contributors to a 
political party or candidate. 


The public interest demands that an election and its organization not be 
affected by labour-management disputes. The national interest in holding 
elections, and having them carried out in an orderly and efficient manner, 
is paramount and must not be jeopardized or held hostage by any group 
of persons. Under the Public Service Staff Relations Act, which applies to all 
employees of Elections Canada, the only persons excluded from the right 
to strike are those employed in a managerial or confidential capacity; some 
46 000 public servants were so designated at the time of the federal public 
service strike in autumn 1991. All others are in a position to strike. In sev- 
eral provinces, notably Ontario, Manitoba, Quebec and British Columbia, 
the law does not allow employees of the elections agency to strike. 

This issue does not arise only during the writ period. Elections Canada 
staff are responsible for preparing the vast array of materials required for 
an election and ensuring these are ready to be shipped across the country 
when an election is called. The relatively short election period means full 
preparation is critical: once the writs are issued, there is no time to complete 
these tasks. Our recommendation to shorten the election period would 
compound this problem. Given the vital role of all the Commission’s staff 
in carrying out elections and the fact that the date elections are called is 
not fixed, it is necessary that they be excluded from the right to strike at 
all times. 
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Recommendation 1.7.37 


We recommend that the Public Service Staff Relations Act be 
amended to allow for the designation of all staff of the Canada 
Elections Commission as excluded from the right to strike. 


The Commission staff should, however, retain the right to union member- 
ship and to collective bargaining. We emphasize that our recommendation 
does not diminish these rights. Rather, we only aim to ensure that the vital 
processes of preparing for and carrying out elections are not jeopardized 
by strikes. 


International Activities and Responsibilities 

In the past, but especially in recent years, Elections Canada has been invited 
by External Affairs and International Trade Canada, the Canadian Interna- 
tional Development Agency, the Speaker of the House of Commons, as well 
as numerous public and private international agencies, to assist in the pro- 
motion of democratic elections around the world. The chief electoral officer 
indicated during his 4 June 1991 appearance before a House of Commons 
committee that Elections Canada has devoted about $250 000 in salaries 
alone to such activities in fiscal year 1990-91. However, neither the Canada 
Elections Act nor the annual budget approved by Parliament gives Elections 
Canada a specific mandate for these international undertakings. 

Aid to democratic electoral development can be grouped under four 
main headings: evaluation of technical and professional needs; providing 
technical, professional and materiel needs; overseeing and guiding those 
responsible for the administration of elections; and, observing the counting 
of the ballot and evaluating of the process generally. It is clear that for the 
first three aspects of development aid, the personnel of Elections Canada 
and the provincial elections offices are the principal, often exclusive, source 
of expertise. This expertise can be made available without impugning the 
status of the Canada Elections Commission as an agency of Parliament, 
not of the executive. 

The question acquires a totally different nature, however, if the Canada 
Elections Commission and its staff were to become involved in areas of 
political evaluation and supervision of elections abroad or the develop- 
ment of Canadian government foreign policy as a consequence of such 
evaluation. These decisions reflect the policies, direction and priorities of 
the government of the day. As such, these matters fall within the authority 
of External Affairs and International Trade Canada and should remain there. 

The mandate of the Canada Elections Commission should be limited 
to the provision of materiel and of professional and technical assistance. All 
requests for such assistance, beyond ongoing international activities as 
approved in the Commission’s annual operating budget, should be chan- 
nelled through External Affairs and International Trade Canada and 
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approved by a House of Commons committee. If the costs of such assistance 
were not assumed by the sponsoring department or agency of the federal 
government, the Committee would authorize the amounts to be requested 
from non-allocated consolidated funds, as is the case for national elections. 


Recommendation 1.7.38 
We recommend that 


(a) the Canada Elections Commission be given a mandate to 
provide materiel and professional and technical assistance 
to other countries, provided that all such requests be approved 
by a House of Commons committee; and 

(b) the expenditures required be allocated from the non- 
allocated consolidated fund or assumed by the sponsoring 
department or agency. 


NOTES 


1. Section 33(3) of the Canada Elections Act provides that: “An association 
or organization of the members of a registered party within an electoral 
district may choose a person or persons to be electoral district agents for the 
purposes of that registered party in that electoral district....” The name and 
address of such an agent are to be registered with the chief electoral officer. 


2. Two per cent indicated the surplus was turned over to the provincial level 
of the party and one per cent to the national level. One per cent indicated 
the surplus was disposed of in other ways, most often to pay off debts or 
loans (the “other” possible response was open-ended). (Carty 1991a RC) 


3. Under section 41 of the Parliament of Canada Act a Member is prohibited 
from receiving “any compensation, directly or indirectly, for services 
rendered or to be rendered” in relation to any matter before the Senate or 
House of Commons or a committee of either house. A Member of Parliament 
who contravenes this provision is liable to a fine of between $500 and $2000 
and, for five years after conviction, is disqualified from being a Member of 
Parliament and from holding any office in the public service of Canada. 
House of Commons Standing Order 21 provides that: “No Member is enti- 
tled to vote upon any question in which he or she has a direct pecuniary 
interest, and the vote of any Member so interested will be disallowed.” 
(Canada, House of Commons 1990) According to the publication “Conflict of 
Interest and Members of Parliament” (Canada, House of Commons 1988a, 5), 
which the Office of the Law Clerk and Parliamentary Counsel distributes to 
Members of Parliament, “the interest which renders a Member unable to 
vote must be immediate and personal, and belong specifically to the person 
whose vote is contested”. 


4. Each Senate candidate’s spending was divided by the voting-age popula- 
tion (VAP) for the state. It should be noted that the VAP includes “aliens, 
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felons, and others ineligible to vote in most States”. (FEC Journal of Election 
Administration 1989, 2) However, the VAP is considered a better measure of 
the potential electorate in the United States than the number of registered 
voters (voter registration levels are considerably lower in the United States 
than in Canada). If the average spending were calculated on the basis of 
registered U.S. voters, the difference between the United States and Canada 
would be even greater. Data on Senate candidates’ spending are from 
Federal Election Commission (1991d). 


5. The relevant section reads as follows: “No company or association other 
than one incorporated for political purposes alone shall, directly or 
indir 2ctly, contribute, loan, advance, pay or promise or offer to pay any 
mone / or its equivalent to, or for, or in aid of, any candidate at an election, 
or to, or for, or in aid of, any political party, committee, or association, or to, 
or for, or in aid of, any company incorporated for political purposes, or to, 
or for, or in furtherance of, any political purpose whatever, or for the 
indemnification or reimbursement of any person for moneys so used.” 
(Dominion Elections Act, 1908, c. 26, s. 36) 


6. One measure of the concern of politicians regarding published opinion polls 
is that at least 22 private members’ bills have been introduced on the subject. 
(Lachapelle 1991 RC) 


7. This conclusion is based on daily tracking polls. The study found that 
awareness peaked during the period when most polls were being 
published. (Johnston et al. 1991, 7:11) 


8. Asignificant feature of the 1988 campaign was the publication of a Gallup 
poll on 7 November that appears to have been “a piece of misinformation”. 
(Johnston et al. 1991, 7:13) The poll, which seems to have exaggerated the 
support for the Liberals, produced an almost immediate bandwagon effect 
in favour of that party, building on the increased support that followed the 
televised leaders debates in late October. However, the effect was reversed 
very quickly by the publication of three other polls that showed a markedly 
lower level of Liberal support. The distribution of support among the 
parties returned to the levels established in late October. (Johnston et al. 
1991, 7:6-7 and 8:10-12) These data indicate that an incorrect poll can sig- 
nificantly affect voter expectations (and, subsequently, behaviour) but that 
the publication of competitive polls provides a check on such effects. 


9. The 1988 Canadian Election Study (Johnston et al. 1991, 8:10-13) detected a 
bandwagon effect that accounted in part for a shift of voter support from 
Progressive Conservatives to Liberals during the second week of November. 
It attributes the shift among voters neutral on the free trade issue entirely to 
a bandwagon effect based on poll-generated expectations of which party 
was ahead. The study detected a similar shift among French-speaking 
Canadians, which was attributed to the rational desire of voters who are 
members of a national minority to ensure strong representation in the cau- 
cus of the winning party. These effects dissipated when published polls 
showed that Progressive Conservative support was increasing. 
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10. The 1988 Canadian Election Study (Johnston et al. 1991, 8:8-10) concluded 
that there was considerable strategic voting in that election. In particular, 
the surge in Liberal support after the televised leaders debates consolidated 
Liberal support among those opposed to the free trade agreement (FTA). 
The NDP lost support in some regions for that reason. Subsequently, some 
supporters of the FTA who were considering voting otherwise responded 
to the increased Liberal support by rallying around the Progressive 
Conservatives. The expectations that guided these strategic decisions 
were derived mainly from published opinion polls. 


11. Unfortunately, news organizations tend to provide relatively full reports 
only of the polls they have commissioned. Reporting of others is “quite 
spotty”. Johnston et al. 1991, 4:11) 


12. In his analysis of media reports of 37 local and regional polls, Lachapelle 
(1991 RC) found that appropriate technical information was often omitted. 
For example, 19 per cent failed to report the sponsor of the poll, 32 per cent 
the dates of the interviews, 27 per cent the interview method, 8 per cent the 
number of respondents, and 30 per cent the margin of error, all considered 
basic information by pollsters. 


13. Such reporting lends a spurious authority to the results. In all polls, there is 
an inevitable trade-off between cost-effectiveness and speed, on the one 
hand, and limiting the variance on the other. The inevitable failure to reach 
some people in the initial sample and the growing incidence of refusal to be 
interviewed result in problems in the sample. The refusal rates in telephone 
surveys, by far the most common form of public polling in Canada, are 
usually more than 25 per cent and often higher. (Cantril 1991, 96) Such 
high rates cast doubt on the representativeness of samples. The 1988 Canadian 
Election Study (Johnston et al. 1991, 4:9 and 5:2-10) experimented with 
varied question wording and found that different wordings tended to 
result in significantly different distributions of opinion. (See also Blais and 
Gidengil 1991 RC.) 


14. News organizations that do no polling during the final part of the campaign 
include the CBC (10 days) and the Los Angeles Times (two weeks). They may 
report the polls of others but only with careful qualifications. The 1988 
Canadian Election Study found a lag of about two days in the impact of 
polls and advertising. (Johnston et al. 1991, 8:14) This finding indicates 
that the blackout period may provide time for rebuttal of erroneous or 
questionable data. 


15. The 1988 Canadian Election Study found that respondents who did not pay 
much attention to polls tended to be swayed by dramatic or highly visible 
polls and to retain the effect in the face of new results that contradicted the 
earlier data. (Johnston et al. 1991, 7:12-13) More attentive voters adjusted 
their expectations as new poll results were published. “Could it be,” the 
researchers asked, “that the real problem with polls is with citizens who are 
not routinely aware of them? Such citizens respond to the highest profile 
polls but seem unable, in contrast to poll habitués, to place them in context.” 
(Johnston et al. 1991, 7:13; 9:7) In short, the better educated the public is 
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regarding polls, the more likely they are to discount erroneous polls, 
especially when there is ample competition. 


Most Canadian pollsters are members of the Canadian Association of 
Marketing Research Organizations, which has a code of professional 
conduct and holds annual conferences. However, it is not primarily 
concerned with public polling. 


The 1988 Canadian Election Study found a lag of about two days in the 
impact of television advertising. Johnston et al. 1991, 8:14) 


Traditionally, criticisms of the French- and English-language media have 
differed somewhat. Criticisms of French-language journalism have centred 
on allegations that journalists were too opinionated or ideological and too 
close to particular political parties or movements, not that they were insuffi- 
ciently analytical or lacked commitment to political education. (Gagnon 
1981; Sauvageau 1981) In recent years, news coverage of election campaigns 
has become more like that in the English-language media, though a sense of 
intellectual mission remains. (Charron 1991 RC; Gilsdorf and Bernier 1991 RC) 


A senior broadcast journalist, speaking at our symposium on political 
ethics, noted that news organizations are not committed to elections as a 
process but rather increasingly view them as just another event competing 
for media attention. He said that media news values are not driven by a 
commitment to public education but rather by an attempt to meet the 
apparent wants and needs of audiences. David Taras has commented on 
this trend: “News organizations ... see elections as an opportunity to 
celebrate their own interests and credentials, to make headlines, declare 
winners and losers, and ridicule ... the falseness of politicians. What's lost 
in the jumble and frenzy of the [campaign] is any sense that elections are 
meaningful, even sacred events, that must not be taken for granted.” 
(1990, 175-76) 


Although news organizations often claim that election coverage is 
determined by “normal news values”, there is considerable evidence that 
election campaigns have been treated differently than other news. For 
example, a CBC policy since 1979 has stated that elections are to be given 
“special prominence” in news coverage. Other news organizations have had 
similar policies. In addition, most major news organizations take special 
measures to ensure that the leaders of the larger parties are given roughly 
equal space or airtime. The major criticisms of current news coverage focus 
not on the amount of attention given to election campaigns but rather 

on the nature of the coverage. However, even the commitment to “special 
prominence” for election coverage, which recognizes the importance of elec- 
tions in a democratic society, are coming under increasing criticism within 
the media and appear to be eroding. (Taras 1990, 161) 


In 1991, the CDNPA changed its name to Canadian Daily Newspapers 
Association (CDNA). 
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